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Letters 


Federal Judgments 
in Florida 

Having represented the success- 
ful appellant in Balfour Beatty Ba- 
hamas, Ltd. v. Bush, I must take 
exception to Michael Tanner’s ar- 
ticle, “Federal Judgments in 
Florida—Still Good After Five 
Years” (December). While I agree 
that the right to enforce a valid fed- 
eral judgment lien in Florida con- 
tinues for 20 years, I cannot agree 
with his conclusion that the limita- 
tion of FS. §95.11 for “an action on 
a judgment” only applies to a “new 
and independent action” and does 
not apply to actions taken to execute 
upon or collect a judgment. 

In 1943, when B.A. Lott, Inc. v. 
Padgett, 14 So. 2d 667 (Fla. 1943), 
was decided, a judgment creditor 
had three years within which to ex- 
ecute upon a judgment. If an execu- 
tion was not taken out within three 
years the judgment became dor- 
mant. Scire facias was utilized to 
revive a dormant judgment. Lott in- 
volved an attempt to revive a dor- 
mant federal judgment and enforce 
a valid judgment lien against real 


estate after the limitation of §95.11 
had run. The Florida Supreme 
Court held under those circum- 
stance that “scire facias was not a 
new action but was only a step in 
the original cause of a remedial na- 
ture to effectuate the lien already in 
existence” and that, therefore, the 
seven-year statute of limitation for 
an action on a federal judgment did 
not apply. From the court’s state- 
ment that a scire facias proceeding 
is not a new and independent action, 
Mr. Tanner erroneously concludes 
that the limitation of §95.11 for “an 
action upon a judgment” only ap- 
plies to a new and independent ac- 
tion and not to an attempt to enforce 
a judgment already in existence. 
In Young v. McKenzie, 46 So. 2d 
184 (Fla. 1950), the Florida Su- 
preme Court held that the life span 
of an execution is not more than the 
judgment to which it relates. There- 
fore, an execution upon a judgment, 
even though it is not a new and in- 
dependent action, must also be 
brought within the period of limita- 


(Continued on page 58) 
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Southern Comfort 


or years I’ve heard stories 
from my predecessors about 
the Southern Conference of 
Bar Presidents. I was in- 
trigued. I looked forward to joining 
this group when I became president 
of The Florida Bar. Last year, I fi- 
nally received my first invitation to 
the conference. I was invited to spend 
four days in Branson, Missouri. 
Branson, Missouri? My big city in- 
stincts went into high gear: I antici- 
pated a relaxing—make that bor- 
ing—four days. Like most people who 
stereotype, I was flat wrong. 

I sat down to dinner that first 
evening beside the President of the 
Alabama Bar. As we began our con- 
versation, I was struck by the fact 
that I was having great difficulty 
understanding what he was saying— 
an unusual predicament for a per- 
son who prides herself on the ability 
to speak five languages. I was struck 
by the juxtaposition of me, a native 
New Yorker amidst this predomi- 


nantly male group of bar presidents 
from Louisiana, Georgia, Texas, Ten- 
nessee, Alabama, West Virginia .. .! 
It reminded me of my early Florida 
Bar work, when I began meeting and 
working with attorneys from all 
around the state. Back then, I was 
introduced to people with names like 
Rut, Ham, Skip and Major—many 
nicknames that were at first foreign 
to me... until I grew to love and 
respect them. 

Just as they had in Florida, the 
geographical and accent boundaries 
that I found in Branson came tum- 
bling down. I met men with South- 
ern drawls who fought for integra- 
tion and women from antebellum 
homes who persuaded neighbors to 
hire African-Americans, house immi- 
grants and learn to appreciate people 
from all religions. I discovered that 
Southern manners often masked 
Southern courage. Unlike my “politi- 
cally correct” friends from Miami, 
when these folks fought for civil 


rights, they were ostracized by neigh- 
bors, not honored at black tie din- 
ners. I loved the conference in 
Branson and couldn’t wait to be in- 
vited back. 

Last month, the Southern Confer- 
ence met again—this time in Mem- 
phis, Tennessee—as southern a city 
as one could imagine. I had never 
been to Memphis before and looked 
forward to staying at the Peabody 
Hotel, an old southern favorite with 
a history and tradition all its own. I 
anticipated little more than great 
southern hospitality, dinners, dances 
and perhaps a trip to Graceland. 
Wrong again. For the Tennessee Bar 
President, Elvis was hardly the high- 
est priority. Instead, the newly in- 
stalled president, Randy Noles, to- 
gether with past Tennessee Bar 
President, Pamela Reeves had ar- 
ranged for us to have a private tour 
of the National Civil Rights Museum 
and for the conference to hear from 
Dr. Benjamin L. Hooks. I never 


PRESIDENT OSMAN pictured at the site of Dr. Martin Luther King’s murder, during the Southern Conference of Bar Presidents meeting. 
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never heard of the museum, but 
what a treasure it was! 

The National Civil Rights Museum 
is housed in the Lorraine Motel lo- 
cated on the corner of Calhoun and 
Mulberry Street. It is noteworthy for 
two reasons—one, infamous and one, 
shameful: Dr. Martin Luther King 
was assassinated standing on a bal- 
cony of the Lorraine Motel on April 4, 
1968. He was staying there not be- 
cause it was grand or opulent, but 
because it was the only motel open to 
African-Americans. As a result, the 
motel was the lodging place for many 
famous African-Americans, including 
Aretha Franklin, B.B. King, Nat King 
Cole, and baseball legend Jackie 
Robinson. 

Today, despite—or perhaps be- 
cause of—its past, the Lorraine has 
become a monument not only to the 
shameful days of segregation, but 
also to the civil rights struggle in the 
United States. People from around 
the world have come to pay their re- 
spects at the place where Dr. King 
lost his life. It was not always that 
way. Immediately after the assassi- 
nation the motel fell into disrepair; 
there was even talk of tearing it 
down. But a group of business people 
and lawyers in Memphis had a vi- 
sion: They wanted to turn the old 
motel into a museum that would cap- 
ture the sights, sounds, and strains 
of the civil rights struggle, for those 
who remembered Dr. King, and more 
importantly, for those who did not. 

The museum is full of interactive 
exhibits, documenting events that 
took place between 1954 and 1968. 
Visitors sit next to the “students” at 
a sit-in counter and ride on a bus 
with a remarkable sculpture of Rosa 
Parks. One young girl whispered 
“thanks” to that sculpture’s likeness. 
Visitors can see news boxes with real 
newspapers bearing headlines like 
“Negro Youths Arrested In March 
Given Warning of Penalties.” They 
can also sit in a jail cell reminiscent 
of the ones the state of Alabama used 
to hold men, women, and children 
who did nothing more than march for 
freedom in Birmingham. The mu- 
seum is a great tribute to the 
struggle to end racial inequality—to 
Dr. Martin Luther King’s dream. 
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Judge Benjamin Hooks, the legendary civil 
rights leader and former president of the 
NAACP, met with President Osman dur- 
ing a tour of the National Civil Rights Mu- 
seum. 


Prior to our tour of the Lorraine 
Motel, Dr. Hooks spoke with us about 
his experiences in the civil rights 
movement. Listening to him weave 
his saga of change in the South was 
fascinating. Born in Memphis in 1925, 
Dr. Hooks was the fifth of seven chil- 
dren, the son of hard working parents 
and the grandson of the second black 
woman in the United States to gradu- 
ate from college. He rose to lead the 
NAACP and is now a sitting judge. 
His history epitomizes how far we 
have come as a nation. After serving 
in the Army during WWII, Hooks was 
promoted to the rank of staff sergeant. 
He then went to Chicago to study law 
at DePaul University because no law 
school in Tennessee would admit him. 
Hooks earned his J.D. degree in 1948 
and promptly returned to Memphis, 
vowing to break down segregation. In 
1956, he was ordained a Baptist min- 
ister. He became a pioneer in the 
NAACP, sponsoring restaurant sit- 
ins and boycotts. In 1965, he became 
the first black criminal court judge in 
Tennessee history and in 1972, he 
became the first black appointee to 
the Federal Communications Com- 
mission. In 1976, Hooks was elected 
executive director of the NAACP. 
Twenty years ago, who would have 
thought that the president of the Ten- 
nessee Bar would have made this man 
and this museum the centerpiece of 
the Southern Conference? 


A Half Century of Progress 

When I got home, I reflected on 
where we are as a profession and a 
state today. As we celebrate the 50th 
anniversary of the Bar and enter the 
new millennium, our own history tells 
a similar story: In these past 50 years 
we have seen the change from segre- 
gation to integration in our buses, our 
bathrooms, our beaches, and our 
schools. Fifty years after the Univer- 
sity of Florida refused admission to 
Virgil Hawkins, The Florida Supreme 
Court held a ceremony commemorat- 
ing the 50th anniversary of Mr. 
Hawkins’ nine-year court battle to 
desegregate Florida law schools. 

Over these last few months, Gover- 
nor Bush has made his own views on 
diversity clear. He has called on Flo- 
ridians to embrace diversity voluntar- 
ily. He has established his One 
Florida program to encourage diver- 
sity in our state and has responded to 
a conference I had with him about ju- 
dicial appointments by sending an 
open letter to the bar about his com- 
mitment to diversifying the judiciary, 
and asked all of us to participate. We 
must hold each other to that impor- 
tant commitment. Even my own elec- 
tion as the second woman president 
of The Florida Bar reflects on the 
growth our state has undergone. As a 
child of European immigrants who 
lost their families in the Holocaust, I 
could not dream that this great na- 
tion would afford my brother and me 
the opportunity to go as far as our 
hard work could take us. 

The Lorraine stands as a reminder 
of the best—and the worst—we can 
be. My trip to Memphis showed me 
not only Southern comfort but pro- 
vided me with the recognition of the 
critical changes that Tennessee, 
Florida, the South, and our nation 
have undergone and the vital role our 
profession has played in bringing 
about social evolution. As lawyers and 
citizens, we must honor what the 
Lorraine stands for, in our law prac- 
tices and our hiring practices. Dr. 
King, whose birthday we commemo- 
rated last month, and the people who 
continue the struggle deserve no less. 


EpitH G. OSMAN 
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Policing Terminal Illness Investing 


How Florida Regulates Viatical Settkement Contracts 


by Michael Cavendish 


bout 10 years ago, a new cottage industry 

sprang from the ranks of America’s venture 

capitalists. Some enterprising person noticed 

that certain well-to-do, terminal AIDS patients 
required medical treatment and living expenses after 
losing their jobs and employer-provided health insurance. 
Among these were people who were temporarily desti- 
tute but with current life insurance policies. Their di- 
lemma was that the policy benefit was needed immedi- 
ately for medical treatment, experimental cure drugs, or 
funds to provide a dignified existence, but the benefit 
funds would not be available until death—when they 
were no longer needed. 

Into this difficult situation strode the venture capital- 
ists, offering the sick insured a viatical settlement, an 
immediate lump sum cash payment in return for an as- 
signment of the insured’s death benefit. The insured, or 
viator, was free to spend the cash as desired, and the 
investor assumed the responsibility of keeping the policy 
and the premiums current. The transaction seemed 
simple. The viator received cash when unemployable and 
uninsurable, and, upon the viator’s death, the investor 
collected the death benefit and, after subtracting the 
settlement amount, premiums, and administrative ex- 
penses, an attractive return. As the venture capitalists 
grew in sophistication and medical knowledge, they be- 
gan to consider other types of terminal disease patients 
and elderly insureds as potential viators as well. 

The viatical trade was unregulated, however, and even 
unknown in some areas of the country. Bad feelings arose 
over the industry’s perceived role as investors in the 
imminent demise of unfortunate, terminally ill, diseased 
persons. Allegations of insurance fraud arose in some 
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quarters,' and privacy concerns exploded as some firms 
began to take a comprehensive medical and mathemati- 
cal interest in the gritty details of the health of a viator. 
Regulation continued to develop even when most people 
outside of the AIDS community and the fringe of venture 
capitalism had not heard of the practice of viatical settle- 
ments. 

Florida, a demographic leader in AIDS patients and a 
state with a significant elder population, has taken sig- 
nificant steps to investigate and regulate the viatical 
trade. Florida’s Viatical Settlement Act, revised in 1999 
by H.B. 2235, was drafted to regulate the brokers, finan- 
ciers, and sales agents of the viatical business, and to 
protect both the viator and the nonprofessional investor 
from misrepresentations and nondisclosure of the risks 
of this still-evolving industry. This article examines 
Florida’s regulation of the young viatical industry and 
offers suggestions for promoting fair, protective viatical 
settlement regulations for Florida residents. 


Background 

Viatical settlements are a 10-year-old investment in- 
dustry built upon the mature life insurance policies of 
the old and terminally ill. Viatical investment firms buy 
life insurance policies at a discount, typically between 
20 and 40 percent less than face value. The buyer takes 
over the payment of premiums from the insured and col- 
lects the insured’s death benefit upon the insured’s demise.” 

The viatical industry reputedly began when opportu- 
nistic venture capitalists began purchasing the life poli- 
cies of endstage AIDS patients at a discount.* The indus- 
try grew rapidly, brokering $90 million worth of life 
insurance benefits after its first year of existence.* The 
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growth has been geometric. One ob- 
server forecasted the viatical settle- 
ment market to reach $4 billion per 
year by this year.°® 

The name viatical derives from 
the Latin viaticum—roughly trans- 
lated meaning “provisions for a long 
journey.” Industry pundits claim 
that the viaticum was a package of 
money or food given to Roman sol- 
diers before embarking on a peril- 
ous campaign.® 


How Viaticals Work 

In the typical viatical settlement 
transaction, the insured (viator) 
agrees to sell and assign his or her 
life insurance policy through a bro- 
ker to an investment firm. The in- 
vestment firm may then bundle a 
number of policies together and re- 
sell them in fractions to dozens of 
individual investors, much like a 
REIT or a mortgage-backed secu- 
rity. The investment firm may also 
sell an individual policy or a frac- 
tion of an individual policy to a 
single investor, tying that investor’s 
return directly to the life expectancy 
of a single viator.’ 
© Benefits to the Viator 

Viatical settlements are slowly 
gaining recognition as an often help- 
ful money management alternative 
for the very sick and very old, partly 
because of the favorable tax treat- 
ment for viatical settlements laid 
out in the Health Insurance Port- 
ability and Accountability Act of 
1996.* Viatical settlements are ex- 
pressly excluded from the termi- 
nally ill viator’s gross income for tax 
purposes because they are techni- 
cally considered payments rendered 
by reason of death.’ 

By avoiding the payment of taxes, 
viators can finance additional medi- 
cal care and meet living expenses for 
a longer period. The generous tax 
treatment, allowing viators to retain 
100 percent of their settlement, is 
predicted to lead to increased life 
insurance sales, as more healthy 
individuals learn that they can 
viaticate their policies in the event 
of a terminal illness.’ This tax 
treatment may change in the future, 
however, as viatical settlements be- 
come more commonplace and 
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greater volumes of money move 
through them. 
¢ Benefits to the Investor 

Investing in viaticals is increas- 
ingly commonplace in the United 
States. An active secondary market 
for viatical settlements has devel- 
oped, and most anyone can now in- 
vest in viaticals through a network 
of independent financial planners 
and life insurance agents. Viaticals 
have not been labeled as more lu- 
crative, safer, or riskier than tradi- 
tional debt, equity, and real estate 
investments, but they are undoubt- 
edly based upon an entirely differ- 
ent calculus than those traditional 
investments. Viaticals, for instance, 
are immune to interest rate con- 
cerns and economic growth or stag- 
nation. For this reason, some inves- 
tors may prefer viaticals to 
traditional modes of investment. 
e Expansion of the Market 

Viatical investment firms are now 
branching out beyond AIDS patients 
and those with terminal diseases. 
Firms are considering persons with 
maladies such as cancer and heart 
disease as a larger potential mar- 
ket." Viatical calculations are based 
on mortality rates and patient-spe- 
cific medical diagnoses, so, theoreti- 
cally, an investment firm could of- 
fer a viatical settlement to anyone 
with an assignable life insurance 
policy, so long as the firm can rea- 
sonably predict the viator’s life ex- 
pectancy. 

Business “key man” policies may 
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become a popular target for viatical 
investors.’* Key man policies are 
sold widely to small and medium- 
sized businesses which depend upon 
the knowledge or contacts of an ex- 
ecutive or owner to continue to flour- 
ish. Sometimes the key man be- 
comes less critical to the business 
in a financial sense because the ap- 
titudes of other executives or em- 
ployees have improved or because 
the key man wishes to retire. In- 
stead of allowing the policy to lapse 
or converting to an expensive life 
policy, some businesses may view a 
lump sum viatical settlement as an 
effective way to recapture amounts 
spent on premiums over the years. 
Again, the prospects of receiving an 
offer from a viatical investment firm 
depend largely on the health and 
age of the insured. 

The recent upswing in sales of 
term life insurance policies can turn 
even healthy elderly persons into 
attractive viatical candidates. New 
growth in viatical investing flows 
toward wealthy elderly persons with 
jumbo life policies of a half-million 
dollars or more. These new jumbo 
viaticals, sometimes called “high net 
worth transactions” or “senior 
settlements,” are touted as a form 
of estate planning to healthy older 
individuals who may willingly sac- 
rifice a death benefit which is no 
longer needed to bear an estate tax 
burden, or who do not want to con- 
tinue tying up their cash in high 
insurance premiums.’ Caution is 
called for, however, as the healthy 
high net worth individual or key 
man may not qualify for the same 
favorable tax treatment that HIPAA 
affords to terminally ill and diseased 
viators. 

Partly in response to the growth 
of the viatical industry, traditional 
life insurance companies have been 
offering accelerated benefit payouts 
or “living settlements” to certain 
terminally ill insureds. Accelerated 
benefit programs are popular with 
insurers who can cut their death 
benefit expenses by the amount of 
the payout reduction. While a hand- 
ful of insurers will pay a terminally 
ill insured between 90 and 95 per- 
cent of the death benefit, most in- 
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surers pay settlements comparable 
to those offered by viatical invest- 
ment firms, and many insurance 
companies have strict criteria for 
accelerated benefit applicants, usu- 
ally a life expectancy of between six 
months and one year, confirmed by 
the insurer’s experts."* 

Finally, some employer-sponsored 
group life policies can be viaticated, 
although this option is not often dis- 
closed to employees in their benefits 
manuals. The availability of 
viatication as an option to terminally 
ill group life policy holders will de- 
pend upon restrictions built into the 
policy, such as assignability and 
contestability clauses. 

e Policy Concerns 

For the viator, privacy has become 
an issue in viatical settlements. At 
least one Florida court has ques- 
tioned whether viators have a con- 
tinuing right of privacy in their 
medical records once their health 
becomes an essential element of a 
commercial transaction.'® Florida’s 
Insurance Code provides that once 
the viator’s records are held by a lic- 
ensee, they are subject to review by 
the Department of Insurance.’ 
Whether those records can properly 
be disclosed to a private third party 
remains unresolved. 

For viatical investors, risk and 
remorse are two common concerns, 
one financial and one emotional. 
First, the experts agree that 
viaticals are a risky investment.® 
An investor cannot recover his or her 
investment until the death of the 
viator, making it problematic for the 
investor to get to cash when needed. 
There is a secondary market and the 
resale of a viatical is possible in 
theory, but in practice there may be 
few buyers for a viatical investment 
which has lost value because the 
viator has recovered or is outliving 
the prognosis. 

Second, from an emotional stand- 
point, viaticals are not an appropri- 
ate investment for many people. 
Without mincing words, viatical in- 
vestors collect when their viator 
dies. Worse yet, the sooner death 
occurs, the larger the investor’s re- 
turn. These feelings can be over- 
come, and the viatical settlement 
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can operate as a compassionate and 
humanitarian investment in the 
case of a truly terminally ill person 
in dire need of money to pay the 
rent. To that effect, some viatical 
investment firms claim that most 
viators are grateful to receive cash 
settlements of their life policies.’® 
Nevertheless, those who invest in 
viaticals repeatedly will sooner or 
later find their nest egg uncomfort- 
ably subject to a sick person who 
exceeds his or her life expectancy, 
an unthinkable situation for most 
people that leads some viatical in- 
vestors to feelings of remorse and 
thoughts of rescinding the invest- 
ment contract, which is usually not 
an option.” 

While solutions for privacy and 
remorse are difficult to legislate, in 
answer to investor and viator edu- 
cation concerns, the National Asso- 
ciation of Insurance Commissioners 
in 1993-94 promulgated a Model 
Act and a Model Regulation on 
viatical settlement contracts.”! 
Florida’s regulatory scheme for 
viatical settlements closely re- 
sembles the NAIC’s Model Act in 
many respects. 


Florida’s Act 

Florida regulates viatical settle- 
ments with an eye toward the in- 
sured, the ultimate investor, and the 
middlemen. The Viatical Settlement 
Act defines the various parties in- 
volved in a viatical transaction as 
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follows: 

The viator is an insured with a 
catastrophic or life-threatening ill- 
ness who enters into a viatical 
settlement contract.” 

The viatical settlement broker is 
one who, on behalf of a viator for a 
fee or commission, offers or attempts 
to negotiate viatical settlement con- 
tracts between a Florida viator and 
one or more investment firms, called 
viatical settlement providers.” Bro- 
kers typically work closely with 
viators and collect their commis- 
sions from providers after the con- 
tract has been executed. 

The viatical settlement provider is 
defined as a person who, in or from 
Florida, effectuates a viatical settle- 
ment contract.** Banks, life and 
health insurers, natural persons 
who enter into no more than one 
viatical settlement contract per 
year, and trusts created to hold 
viatical contracts are excepted from 
this definition.”> Providers are usu- 
ally the viatical investment firms, 
progeny of the original venture capi- 
talists, who buy large numbers of 
life policies and resell them to in- 
vestors, called viatical settlement 
purchasers. 

The viatical settlement sales agent 
is a person other than the provider 
who arranges the purchase, through 
a viatical settlement purchase 
agreement, of a life insurance policy 
or an interest in a life insurance 
policy.”* According to representa- 
tives at the Florida Department of 
Insurance, any person referring or 
soliciting the sale of a viatical in- 
vestment who collects a fee or com- 
mission qualifies to be labeled as a 
sales agent. 

The viatical settlement purchaser 
is defined as a person, other than a 
broker or provider, an accredited 
investor under Rule 501, Regulation 
D of the Securities Act Rules, or a 
qualified institutional buyer under 
Rule 144(a) of the 1933 Securities 
Act, who gives a sum of money as 
consideration for a life insurance 
policy for the purpose of deriving an 
economic benefit.”’ This typically is 
the investor or ultimate purchaser. 

The act defines a viatical settle- 
ment contract as one in which the 
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provider pays compensation or value 
to the viator in an amount less than 
the expected death benefit of the 
subject insurance policy, and the 
viator in return assigns, transfers, 
sells, devises, or bequeaths owner- 
ship of all or a portion of the subject 
insurance policy to the provider.” 
The contract can also include a loan 
secured primarily by a life insurance 
policy, or a loan secured by the cash 
value of the policy, excepting loans 
made by life insurers to insureds 
under the guidelines of the subject 
policy. 

A viatical settlement purchase 
agreement is defined as a contract 
between a purchaser and a party 
other than the viator to purchase an 
interest in a life insurance policy.” 
This is usually the investment con- 
tract between the purchaser and the 
provider. 

The basic regulatory mechanism 
of the act is licensure. Brokers, pro- 
viders, and sales agents are ex- 
pressly subject to specific licensure 
requirements. Brokers must submit 
fingerprints, organizational docu- 
ments, and sworn biographical 
statements, and must undergo a 
background check before receiving 
a license.*° Providers also must sub- 
mit fingerprints and organizational 
documents and must undergo a 
background check as a prerequisite 
to licensure. Additionally, providers 
must meet a minimum trust deposit 
requirement of $100,000 with the 
Department of Insurance.*' Sales 
agents must hold valid life insur- 
ance agent licenses as defined in 
§626.051 of the Florida Insurance 
Code.*” 

The act provides safeguards for 
the viators and purchasers who deal 
with brokers, providers, and sales 
agents. For example, brokers must 
disclose to viators the amount of the 
broker’s compensation and the 
method used in determining com- 
pensation.* In addition, providers 
may not enter into contracts with 
viators whose policies provide accel- 
erated death benefits in amounts 
and with prerequisites equal to 
those offered by the provider, unless 
the viator’s insurer denies a request 
to release the accelerated death ben- 


efit in writing, or does not respond 
to such a request within 30 days of 
receipt.** Viators may also rescind 
a viatical settlement contract within 
15 days after receipt of the settle- 
ment proceeds, contingent upon re- 
turn of the proceeds.** 

The provider must inform the 
viator of the foliowing: that there are 
alternatives to viatical settlements, 
including accelerated death benefits 
offered by the viator’s insurer; that 
proceeds of the settlement may be 
taxable; that proceeds of the settle- 
ment could be subject to the claims 
of creditors; and that the viator’s 
receipt of the settlement sum could 
adversely affect the viator’s eligibil- 
ity for Medicaid or other government 
benefits.* 

Moreover, the act provides for the 
use of independent escrow agents for 
the simultaneous delivery of con- 
tract documents and settlement 
funds.*’ This last protection reduces 
much of the viator’s transaction risk 
and results in orderly, real estate 
style settlement closings. 

For purchasers, the act provides 
for the following mandatory disclo- 
sures to be made by providers and 
sales agents, among others: that the 
represented return of the invest- 
ment is directly tied to the lifespan 
of one or more insureds; that the 
projected life span of the insureds 
is tied to the return, if a return is 
represented; that the investor shall 
be responsible for the payment of 
insurance premiums on the policy, 
late fees, surrender fees, and other 
costs, if required by the terms of the 
viatical contract; that the life ex- 
pectancy and rate of return are only 
estimates and cannot be guaran- 
teed; and that the viatical invest- 
ment should not be considered a liq- 
uid purchase, since it is impossible 
to predict the exact timing of its 
maturity and the funds may not be 
available until the death of the in- 
sured.* Furthermore, providers and 
sales agents are expressly prohib- 
ited from misrepresenting the na- 
ture of the viatical transaction, the 
expected return, or that the return 
is guaranteed by any government 
authority, which it is not.* 

In sum, Florida’s Viatical Settle- 
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ment Act represents an attempt to 
regulate the viatical trade through 
strict licensure of brokers, provid- 
ers, and sales agents, while mandat- 
ing specific disclosures for the ben- 
efit of purchasers and viators. The 
act is modeled after the NAIC’s 
model act on viatical settlements 
and is thus uniform in many re- 
spects to viatical regulations in 
other states. The intended cumula- 
tive effect of the act appears to be a 
baseline standard of public educa- 
tion and protection, a goal some- 
what similar to the policy underly- 
ing the regulation of investment 
securities. 


Securities Regulation 

While approximately half of U.S. 
states will regulate viaticals 
through insurance laws as of this 
year, there remains a question as to 
whether viaticals can also be regu- 
lated as securities. Both the SEC 
and state securities regulators have 
attempted to regulate viatical pro- 
viders with mixed success. 

The most notable event was the 
SEC’s failure in its attempt to sub- 
ject a viatical provider to securities 
registration rules as reported in 
SEC v. Life Partners, Inc., 87 F.3d 
536 (D.C. Cir. 1996). In that case, 
the SEC attempted to sanction a 
viatical provider for selling frac- 
tional interests in viatical settle- 
ments without registering the in- 
vestments as securities.*° The 
defendant contended that the in- 
vestments were exempt from secu- 
rities regulation because they were 
part of the business of insurance and 
as such exempt under the 
McCarran-Ferguson Act.*! The gov- 
ernment disagreed and argued that 
the viatical investments promoted 
by the defendant met the definition 
of securities under the 1933 act, and 
could thus be regulated.*” The court 
in Life Partners disagreed with the 
defendant’s contention that viaticals 
were exempt from securities regu- 
lation as insurance products.** The 
court ultimately found, however, 
that viaticals did not meet the 1933 
act’s definition of securities, and 
were thus not subject to securities 
regulation.“ The Life Partners deci- 
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sion has so far frustrated the SEC’s 
success in regulating viatical invest- 
ments as securities. 

Meanwhile, some state securities 
regulators are taking up the SEC’s 
banner with efforts to regulate 
viaticals as securities through state 
law. Maine and North Dakota have 
recently passed laws classifying 
viatical investments as securities, 
and other states may soon follow 
suit.“ While states may turn to se- 
curities regulators in an attempt to 
play catch-up with the accelerating 
growth of the viatical industry, it is 
unclear whether a new series of 
viatical securities regulations would 
imitate the insurance code regula- 
tions, focusing on licensing and dis- 
closures, or whether some form of 
registration of individual viatical 
investments would be attempted. 


Can Florida Do More? 
Florida’s Viatical Settlement Act, 
like the NAIC model act on which it 
is based, seeks to regulate the 
viatical industry through two pri- 
mary mechanisms: licensing that 
demands ethical and honest viatical 
professionals; and disclosure re- 
quirements designed to educate the 
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public about the risks of viaticals. 
If Florida’s act does not undergo fur- 
ther revision in the next few years, 
its purpose may be frustrated by a 
torrent of innovation and prolifera- 
tion in viatical investments. How 
can Florida lawmakers and regula- 
tors do more to maintain public con- 
fidence in viaticals as an invest- 
ment, provide for competent 
industry professionals, and protect 
viators in the process? 
e Keeping Pace with Innovation 

Although Florida’s viatical regu- 
latory scheme has expanded mark- 
edly over the 1997-1999 period, the 
growth of the industry continues to 
create pockets of unregulated activ- 
ity which should catch the state’s 
interest. For example, a loophole in 
the present act may be jumbo 
viaticals, in which the viators are 
healthy, mature adults with outsize 
insurance policies. Because Florida’s 
act defines viators as persons with 
catastrophic or terminal illnesses, 
the jumbo viatical trade may escape 
the act’s reach because the insureds 
technically are not viators in 
Florida.“ A loophole like this poses 
the greatest danger to investors, who 
may buy a jumbo viatical investment 
with no idea that the insured may 
have a life expectancy of five, 10, or 
more years. Without the disclosures 
required by the act, unscrupulous in- 
vestment firms are free to sell life 
policies as a whole or in fractions to 
investors based upon an attractive 
promised return, when in fact such 
investors may be purchasing a 
nonliquid investment that at best 
may take 10 years to mature and, at 
worst, could result in devastating 
premium payments required to keep 
the jumbo policy in force. In re- 
sponse, the act should be amended 
to clearly encompass the entirety of 
the viatical trade, not just instances 
where viators are catastrophically or 
terminally ill. 
© Raising the Bar for Viatical Pro- 
fessionals 

Florida also needs to reevaluate 
the required qualifications for sales 
agents who promote viaticals to the 
lay public. Presently, sales agents 
must be licensed life insurance 
agents to sell viaticals in Florida.“ 


This licensure requirement creates 
a safeguard by requiring sales 
agents to be competent in the field 
of life insurance but may fall short 
of ensuring that sales agents are 
similarly competent in viaticals, 
which, as the Life Partners court 
noted, are investment contracts and 
not insurance. Because the viatical 
industry is in its infancy, evolves 
rapidly, and reportedly has 
stretched the regulatory resources 
of Florida’s Department of Insur- 
ance,** more industry-specific licen- 
sure requirements for sales agents 
may be needed. Such a revision 
should ease the state’s regulatory 
burden by producing better in- 
formed sales agents and thereby 
eliminating a potential source of 
investor complaints. Florida’s law- 
makers should consider more 
viatical-specific licensure require- 
ments for sales agents to enhance 
the prospects for investor education. 
¢ Protecting Viators 

While Florida has enacted basic 
protections for viators, other states 
have done more. Whether Florida’s 
protections for viators represent the 
right mix of public interest regula- 
tion and free market promotion is 
an unanswered question. There are 
several areas where Florida lags 
behind other pro-regulatory states 
in viator protection. 

Privacy and the confidentiality of 
a viator’s medical records are not 
specifically addressed in Florida’s 
Viatical Settlement Act. Addition- 
ally, Florida’s Department of Insur- 
ance has yet to finalize rules gov- 
erning the regulation of viaticals, 
leaving the act as the sole enforce- 
ment mechanism for viatical trans- 
actions. Some states have specifi- 
cally legislated a right to privacy in 
medical records for viators within 
statutes regulating viatical settle- 
ments.** Because a Florida viator’s 
medical records are subject to search 
by the Department of Insurance and 
since the confidential status of 
viator medical records is presently 
unclear, viator privacy may be a fu- 
ture area of concern for Florida law- 
makers. 

New viator protections are pres- 
ently being implemented around the 
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country. New York and Oregon have 
placed a prohibition on the payment 
of finder’s fees to physicians and 
attorneys who direct insureds to 
meet with viatical brokers.*® Other 
states require a viator to obtain a 
written statement from an attend- 
ing physician attesting to the 
viator’s sound mind.* Such addi- 
tional protections may not be nec- 
essary in Florida, and other states 
may have more proactive or pro- 
regulatory legislatures. What 
should be certain is that the protec- 
tion of viators should remain a pri- 
ority for Florida lawmakers. Specific 
regulations addressing potentially 
unsavory practices or calling for 
more protective documentation are 
one possible method of maintaining 
a priority on viator protection, 
though not necessarily right for 
Florida. 

Finally, some industry watchers 
would create stricter controls in the 
form of minimum payouts for 
viators.® In fact, the NAIC model 
regulation suggests a range of man- 
datory minimum payouts ranging 
from 70 to 90 percent of the viator’s 
death benefit, dependent upon the 
viator’s life expectancy.** Because a 
minimum payout scheme would de- 
pend upon accurate prediction of life 
expectancies, a variable differing 
substantially from one viator to the 
next, a unified minimum payout 
schedule would be difficult to imple- 
ment fairly. Another concern is that 
by enacting minimum payouts, the 
state would be restricting the avail- 
able return to investors. On the 
other hand, state lawmakers may 
eventually decide that some protec- 
tion against exploitation should be 
implemented to protect Florida 
viators from unconscionably low 
payouts, much as usury statutes 
protect borrowers against hurtful 
interest rates. Minimum payouts 
remain a possible area of future 
regulation for Florida lawmakers. 


Conclusion 

Viatical settlements are a rela- 
tively recent phenomenon present- 
ing a mixed bag of opportunity and 
risk for both viator and purchaser. 
Viaticals are a cash management 


20 THE FLORIDA BAR JOURNAL/FEBRUARY 2000 


tool with tax benefits for the dying, 
an estate planning tool for the 
wealthy aged, a potential asset for 
businesses, and an investment op- 
portunity for risk-tolerant investors. 
Viaticals should be allowed to con- 
tinue to grow in an orderly and safe 
fashion. Florida’s Viatical Settle- 
ment Act takes a neutral stance to- 
ward the viatical industry by man- 
dating licensure, disclosure, and fair 
business practices. The act has 
evolved rapidly in the past few years 
as Florida’s lawmakers have at- 
tempted to keep pace with this 
evolving industry. Florida’s Viatical 
Settlement Act should continue to 
evolve, providing education and pro- 
tection to viators whose diligence in 
securing and maintaining insurance 
policies allows the industry’s exist- 
ence and the investors whose capi- 
tal is placed at the risk of medical 
science. The act should fairly regu- 
late the brokers, providers, and 
sales agents whose efforts, while 
undertaken for profit, continue to 
assist many viators in times of need. 
Certainly, Florida can do more in 
regulating viaticals. Whether it 
should is a question ripe for public 
debate. 
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So You Thought 
a Remand Was Imminent? 


Post-removal Litigation and the Waiver of the Right 
to Seek a Remand Grounded on Removal Defects 


by Gregory M. Cesarano and Daniel R. Vega 


our client has been damaged to the extent of 

millions of dollars by a large out-of-state na- 

tional corporation and has come to you to seek 

prompt and full compensation for the wrongs 
committed. You file the lawsuit in state court, intending 
to litigate energetically for a prompt resolution of the 
claim, and with confidence that your client will receive 
local justice from her neighbors on the jury and the judge 
you socialize with at state and local bar functions. The 
selection of the state forum, while not essential to the 
success of the lawsuit, is an important part of the strat- 
egy to recover timely and full compensation for your 
client’s injury and damages. The defendant’s attorney, 
however, is also mindful of the perceived imbalances of 
litigating in state court, and he files a petition to remove 
the case to federal court because the defendant would 
much prefer to litigate there. 

Eager to plunge into discovery before the national cor- 
poration can formulate a comprehensive game plan, upon 
removal you immediately serve a Rule 30(b)(6) notice of 
deposition, a request for production, and a request for 
admissions. Subsequently, you realize that defense coun- 
sel filed the petition for removal on the 31st day follow- 
ing receipt of the initial pleading rendering the case re- 
movable. You are elated that this “defect” will entitle 
your client to have the case remanded to state court where 
both you and your client are more comfortable. You im- 
mediately prepare and file a motion to remand on the 
basis that the defendant’s attempt to remove the case 
was untimely and defective. You leave the office that 
evening secure in the knowledge that your client’s case 
is back in state court, and the defendant can do nothing 
about it. Your feeling of security lasts only until you re- 
ceive the defendant’s response to your remand motion 
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which raises something the defense counsel refers to as 
“waiver of the right to seek a remand.” A quick bit of 
research gives you indigestion as you realize you are now 
faced with trying to explain to your client how your zeal- 
ous advocacy may have kept the case in federal court. 

Without a doubt almost every practicing attorney, 
whether on the plaintiff’s or defendant’s side, has at one 
time or another opposed or sought the removal of a law- 
suit from state to federal court. When the removal peti- 
tion is defective—for example, not all of the defendants 
have signed the petition or the one-year limitation on 
the removal of a diversity action has elapsed—pursuant 
to 28 U.S.C. §1447(c), the logical move would be for the 
plaintiff to seek a remand of the improperly removed case. 
But what if prior to seeking a remand, the plaintiff initi- 
ated discovery in federal court against the defendant or 
a third party, or sought leave to amend its complaint, or 
enthusiastically participated in federal court proceedings 
prior to seeking remand based on the defective removal? 
By doing so, does the plaintiff waive the right to seek a 
remand of the lawsuit? This article provides the answer 
while simultaneously exploring the ramifications to 
plaintiffs and defendants alike of the application of this 
powerful litigation weapon—the waiver of the right to 
seek a remand based on removal defects. 


General Removal Concerns 

The removal of an action from state to federal court 
can have extreme consequences for both parties. As a 
matter of course, once a case is removed to federal court 
the federal rules of civil procedure become applicable. 
When compared to most state rules of procedure, the fed- 
eral rules can alter the scope of discovery as well as 
timelines for litigation. Litigation in federal court is also 
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generally more expensive and time 
consuming than most state court 
actions.' More importantly, unlike 
most state court judges who are 
elected, federal judges generally are 
appointed to the bench, and so the 
independence of the federal judi- 
ciary is always a factor when con- 
sidering removal. Accordingly, de- 
fense counsel commonly perceive 
that in civil actions it is advanta- 
geous to litigate in federal court.? 

The substantive and procedural 
provisions governing removal are 
codified in Chapter 28 of the United 
States Code.* These statutes set 
forth the jurisdictional grounds that 
warrant removal, the procedure for 
removal, and the post-removal pro- 
cedure. The statutes, however, are 
not all-encompassing. Specifically, 
§1447, setting forth the post-re- 
moval procedure, does not address 
the potential waiver of the right to 
seek a remand grounded on removal 
defects.* 

This article tackles the issues as- 
sociated with the waiver of the right 
to seek a remand for removal defects 
prior to the expiration of the 30-day 
window for motions to remand.® The 
third part of this article summarizes 
the federal removal statute and the 
procedure for removal. Next, in par- 
ticular detail, the article discusses 
the procedure after removal and the 
statutory limitations imposed on 
seeking remand based on removal 
defects. To that end, this article de- 
fines the plaintiffs opportunity to 
seek a remand for removal defects 
with a case law analysis that sets 
forth the situations in which a plain- 
tiff waives the right to seek such a 
remand as a result of its affirmative 
conduct in federal court. Finally, it 
provides several strategies for plain- 
tiffs and defendants alike to con- 
sider when planning post-removal 
litigation.® 


The Federal Removal Statute 
and Removal Procedure 
Section 1441 of Title 28 of the U.S. 
Code generally governs the removal 
of actions to the federal district 
courts.’ Presently, there are two in- 
stances in which the statute permits 
removal.® Section 1441(a) first au- 


Section 1447(c) 
requires that a 
motion to remand 
the case back to 
state court must be 
made within 30 days 
after the notice of 
removal is filed with 
the federal court. 


thorizes the removal of any state 
court action which would have quali- 
fied for federal jurisdiction had the 
plaintiff initiated the lawsuit in fed- 
eral court (i.e., a federal question or 
diversity of citizenship must exist 
within the lawsuit).° Section 1441(c) 
also authorizes the removal of a law- 
suit anytime a separate and inde- 
pendent federal question claim is 
joined with otherwise nonremovable 
claims.’° 

Section 1441(b), on the other 
hand, modifies §1441(a) and prohib- 
its removal in diversity cases if none 
of the defendants is a citizen of the 
forum state.!! Section 1446(b) also 
prevents the removal of a diversity 
case when it is sought more than one 
year after the initiation of the law- 
suit." 

The procedure for removal is gov- 
erned by §1446 of Title 28 of the U.S. 
Code." Section 1446(a) first requires 
that a defendant seeking removal 
file a notice of removal with the re- 
cipient federal district court. The 
notice must contain a short and 
plain statement of the grounds re- 
lied on for removal.'* Generally, the 
notice of removal is to be filed within 
30 days from the date the defendant 
receives the initial pleading.» Once 
the notice of removal is filed, the 
removing defendant must notify in 
writing all adverse parties and file 
a copy of the notice of removal with 
the clerk of the state court in which 
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the lawsuit was commenced.'* The 
statute also provides the district 
court with summary remand au- 
thority if the notice of removal, on 
its face, does not allege sufficient 
grounds for removal. 


Procedure After Removal 

After removal has taken place, 
§1447 provides the applicable post- 
removal procedure.” First, §1447(a) 
authorizes the recipient federal 
court to “issue all necessary orders 
and process” deemed necessary to 
acquire jurisdiction over all “proper 
parties.”'* Second, the federal court 
may also require the removing de- 
fendant to file a copy of all the state 
court proceedings below.’® Addition- 
ally, once the case has been accepted 
by the federal court, and the plain- 
tiff attempts to join other defen- 
dants whose presence in the lawsuit 
would destroy the court’s subject 
matter jurisdiction, the court “may 
deny joinder, or permit joinder and 
remand the action to the State 
court.””° Finally, remand orders 
grounded on §1447 are generally 
nonappealable.”! 


Seeking and Waiving 
the Right to Remand 

Section 1447(c) requires that a 
motion to remand the case back to 
state court must be made within 30 
days after the notice of removal is 
filed with the federal court.”* The 30- 
day limitation only applies to mo- 
tions that seek remand based on a 
“removal defect” and not to remand 
motions based on lack of subject 
matter jurisdiction or other ground 
which would not constitute a re- 
moval defect.”* Thus, if the defen- 
dant removes a case after the 30-day 
window for removal expires, this 
defect is waived if it is not raised by 
the plaintiff in a timely motion to 
remand.” Likewise, if some of the 
defendants in the removed case are 
citizens of the forum state, the plain- 
tiff waives this defect if not raised 
by a timely motion to remand.” 

The right to seek a remand due to 
a removal defect may also be waived 
by the plaintiffs affirmative post- 
removal litigation in federal court 
prior to the expiration of the 30-day 
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limitation imposed by §1447(c). 
Thus, waiver of the right to seek a 
remand may be found where the 
plaintiff has undertaken “affirma- 
tive action in federal court” after 
removal.”* Furthermore, the court in 
Johnson v. Odeco Oil and Gas Co., 
864 F.2d 40 (5th Cir. 1989), held 
that “the dispositive issue is not 
whether plaintiff has filed any docu- 
ment at all in federal court, but in- 
stead, it is ‘the extent of a plaintiffs 
conduct in the federal proceedings 
that is determinative.””’ In essence, 
if the plaintiff files a dispositive 
motion, seeks affirmative discovery, 
or undertakes any form of litigation 
in federal court within the 30-day 
window, it could be deemed to have 
waived its right to seek a remand 
grounded on any defect in the re- 
moval process. 

Several courts have found that the 
plaintiff did not waive its right to 
seek a remand for a removal defect 
notwithstanding some type of post- 
removal activity in federal court. For 
example, in Mayers v. Connell, 651 


F. Supp. 273 (M.D. La. 1986), after 
the case had been removed, the 
plaintiff requested that the clerk of 
court issue a federal summons. The 
court held that the plaintiff did not 
waive the right to seek a remand 
because its action was not “affirma- 
tive,” in that it did not seek the in- 
tervention of the federal court.” 
Furthermore, in Barcena v. State of 
Illinois, Dept. of Insurance, 1992 WL 
186068 (N.D. Ill. 1992), the court 
refused to find a waiver where the 
plaintiff filed a motion for sanctions 
along with its motion to remand.” 
In Benjamin v. Natural Gas Pipe- 
line Company of America, 793 F. 
Supp. 729 (S.D. Tex. 1992), the 
plaintiff filed a motion to remand 
and then simultaneously filed a jury 
trial demand and an amended com- 
plaint in the federal tribunal.*° The 
defendant argued that the plaintiffs 
conduct in federal court resulted in 
a waiver of its right to seek a re- 
mand. In ruling against waiver, the 
court held: 
Where a plaintiff does participate in the 
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federal proceeding, “it is within the dis- 
trict court’s discretion to determine 
whether the plaintiffs conduct amounts 
to a waiver of the right to remand.” In 
the cases where courts have found a 
waiver, the plaintiff generally took con- 
siderable affirmative action in proceed- 
ing with the dispute in federal court. . . 
. Here the Plaintiffs filed a timely re- 
mand motion on the same day as they 
filed their amended complaint. Other 
than filing the jury demand and the 
amended complaint, the Plaintiff’s have 
done nothing in this Court but contest 
the removal of this case. 


* 


The waiver concept is not as rigid as 
[defendant] suggests. The district court 
has discretion to determine whether the 
plaintiffs conduct, viewed in its entirety, 
constitutes waiver. To say that the 
plaintiffs conduct in this Court amounts 
to a waiver of their right to remand 
would be an absolute farce.*! 


Other federal courts have found 
waiver under similar circumstances, 
however. Thus, in contrast to Ben- 
jamin, the court in Intercoastal Re- 
fining Company v. Jalil, 487 F. 
Supp. 606 (S.D. Tex. 1980), con- 
cluded that the filing of a post-re- 
moval jury trial demand in federal 
court constituted substantial affir- 
mative conduct resulting in a waiver 
of the plaintiffs right to seek a re- 
mand.* Similarly, in Akin v. Gen- 
eral Electric Company, 156 F.3d 
1030 (10th Cir. 1998), the 10th Cir- 
cuit Court of Appeals held that 
plaintiff’s post-removal act of 
amending its complaint “was found 
to constitute a waiver of later objec- 
tion to removal.”*® Finally, in 
Koehnen v. Herald Fire Insurance 
Company, 89 F.3d 525 (8th Cir. 
1996), the Eighth Circuit held that 
a plaintiff seeking leave to file an 
amended complaint in federal court, 
after removal, was a sufficient act 
that warranted waiver of the right 
to seek a remand.* 

Of particular interest is the 
Koehnen decision. In Koehnen, the 
defendant removed a garnishment 
action prior to the state court hav- 
ing ruled on the plaintiffs motion 
to file a supplemental garnishment 
complaint. The defendant’s notice of 
removal was found to be untimely 
filed (as to the original state court 
complaint) but timely with respect 
to the supplemental garnishment 
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action. After removal, plaintiff affir- 
matively sought leave to file the 
supplemental garnishment com- 
plaint. Subsequently and within 
§1447(c)’s 30-day window, the plain- 
tiff moved to remand the case back 
to state court but instead of seeking 
to withdraw or stay his motion to 
file the amended garnishment com- 
plaint until the motion to remand 
could be ruled on, plaintiff “vigor- 
ously briefed and argued his sub- 
stantive motion.”* Only when the 
motion to amend was denied did 
plaintiff press the court for a re- 
mand.* Based on this conduct, the 
district court concluded that plain- 
tiff waived the right to seek remand 
of the action back to state court.*” 
On appeal of both rulings, the 
Eighth Circuit agreed with the dis- 
trict court’s finding that plaintiff 
waived its right to seek a remand 
based on the untimeliness of the 
notice of removal. In doing so, the 
court held: 
[Plaintiff] then filed a motion to remand, 
but instead of seeking to withdraw or 
stay his prior motion until the remand 
motion could be decided, Koehnen vig- 
orously briefed and argued his substan- 
tive motion (Motion to Amend)... . In 
these circumstances, if there was discre- 
tion to rule that the right to seek a re- 


mand had been waived, the district court 
plainly did not abuse its discretion.* 


In addition to a finding of waiver 
based on the filing of a substantive 
motion or an amended complaint in 
federal court after removal, it may 
also be found under different circum- 
stances. For example, in Johnson v. 
Helmerich & Payne, Inc., 892 F.2d 
422 (5th Cir. 1990), the court, with- 
out any analysis, held that plaintiff 
waived the right to seek a remand 
because it “engaged in [post-removal] 
discovery.”*° 

A finding of waiver generally is left 
to the sound discretion of the federal 
district court.“ As one court has held, 
a plaintiff who participates in “affir- 
mative conduct” or demonstrates 
“unequivocal assent” to the federal 
court’s jurisdiction waives the right 
to seek a remand grounded on re- 
moval defects.*! In Midwestern Dis- 
tribution Inc. v. Paris Motor Freight 
Lines, Inc., 563 F. Supp 489 (E.D. 
Ark. 1983), the court, discussing sev- 


eral waiver decisions, explained that 
“the lesson to be gleaned from the 
foregoing cases is that in order for a 
party’s action to be deemed ‘affirma- 
tive,’ they must be aimed at secur- 
ing some form of relief from the 
court.”* In another case, seeking and 
responding to discovery was deemed 
sufficient to constitute waiver.* In 
summary, there is no bright line test 
that federal courts apply to deter- 
mine if waiver has occurred. There- 
fore, a cautionary approach to post- 
removal affirmative action in federal 
court is best. 


Practical Considerations for 
Plaintiffs and Defendants 
Before taking any affirmative con- 
duct or seeking affirmative relief in 
federal court after removal, 
plaintiffs counsel should carefully 
examine the notice of removal for 
defects. Plaintiff’s counsel should 
also meticulously verify that the 
defendant has satisfied all the statu- 
tory requirements necessary to per- 
fect removal. If necessary, plaintiff 


should immediately and within the 
30-day window file a motion to re- 
mand as a result of any potential 
defects with the removal attempt. If 
a substantive motion or other type 
of action is absolutely necessary, 
counsel should simultaneously file 
the motion to remand. By taking 
this approach, the plaintiff should 
avoid the harsh result of waiver re- 
sulting from post-removal activity 
prior to filing a well-founded re- 
mand motion. 

A removing defendant, on the 
other hand, should always attempt 
to timely and properly file the re- 
moval petition. In many instances, 
however, it is difficult to determine 
from the face of the plaintiffs com- 
plaint (or pleadings as a whole) if 
the case is removable, and thus, 
timeliness issues arise as to the va- 
lidity of a subsequent removal peti- 
tion. In this or other similar sce- 
narios when the propriety of 
removal might be in issue, defense 
counsel should closely monitor the 
plaintiff’s post-removal activities in 
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federal court. If the plaintiff under- 
takes any type of affirmative con- 
duct, discovery included, within the 
30-day window for motions to re- 
mand, the defense of waiver should 
be raised in opposition to any sub- 
sequent and timely motion to re- 
mand for defects in the removal pro- 
cedure. 


Conclusion 

The waiver of the right to seek a 
remand grounded on removal defects 
should not be taken lightly by coun- 
sel. As discussed above, the federal 
courts are not in harmony on the 
specific nature of affirmative conduct 
that warrants a finding of waiver. 
The doctrine, however, is well recog- 
nized and accepted and a finding of 
waiver will not be disturbed on ap- 
peal absent an abuse of discretion. 
In closing, proceed with caution upon 
removal or risk waiving the right to 
seek a remand. O 
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INEQUALITY: FEDERAL DIVERSITY JURISDIC- 


TION In INDUSTRIAL AMERICA 1870-1958 
(1992). 

2 See Neal Miller, An Empirical Study 
of Forum Choices in Removal Cases Un- 
der Diversity and Federal Question Ju- 
risdiction, 41 AMERICAN UNIverRsITY L. 
Rev. 369, 417 (1992). 

3 See 28 U.S.C. §§1441 et seg. (1998). 

4 This “waiver” of the right to seek a 
remand for procedural defects may only 
occur prior to the expiration of §1447(c)’s 
30-day window for motions to remand 
based on removal defects—as these are 
automatically waived after the 30-day 
period expires. See 28 U.S.C. §1447(c) 
(1998). 

5 As contemplated by §1447((c) of Title 
28 of the U.S. Code, a defect in removal 
has been defined as a defect in the filing 
requirements of the notice of removal 
(§1446(a)), a defect in timeliness of the 
removal (§1446(b)), and a defect as to 
§1441(b)’s prohibition of removal when 
one of the defendants is a citizen of the 
forum state. See, e.g., Snapper, Inc. v. 
Redan, 1999 WL 184017 at *4 (11th Cir. 
1999). See also In re Sheli Oil Co., 932 
F.2d 1518 (5th Cir. 1991) (holding that 
a §1441(b) violation is not jurisdictional 
but rather a defect in removal). 

6 The article does not address other 
complications that arise out of the statu- 
tory remand provision’s application. Spe- 
cifically, the article does not address the 
potential waiver of the right to seek a 
remand based on grounds that do not go 


the big cheese. 


FIFTH YEAR ASSOCIATE, REAL ESTATE 
UNIVERSITY OF TEXAS, ToP 20% 
$124,000", 4 Days A WEEK 


How’s your career song? 
Find out. 


It’s a rat race. But the EmpLawyerNet.com free legal career management 


center can help you move to the front of the pack. Click on hot job 


listings, discussion groups, and more. You'll win the race. You'll be 


Emp@ip net 


THE FLORIDA BAR JOURNAL/FEBRUARY 2000 


to the court’s subject matter jurisdiction 
or are not deemed removal defects, i.e., 
abstention, among others. Also relevant 
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the waiver of the right to seek removal 
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Supreme Court Limits Coverage 
of the 
Americans With Disabilities Act 


by Peter R. Marksteiner 


n mid-July, the U.S. Supreme Court issued three 

opinions construing the Americans With Disabili- 

ties Act! (ADA) that narrow considerably the class 

of people eligible to pursue disability discrimina- 
tion actions under the ADA and the Rehabilitation Act.? 
The most far-reaching bright line rule established by the 
Court in these three cases is that the determination of 
whether a person has a disability shall be made with 
reference to the extent to which he or she overcomes the 
effects of a physical or mental impairment through the 
use of “mitigating measures,” such as medication, 
assistive mechanical aids, or even the body’s own means 
of compensating for physical or mental impairments. The 
decisions reverse the legal standard previously applied 
to disability discrimination cases by the Equal Employ- 
ment Opportunity Commission (EEOC), the Department 
of Justice (DOJ), and eight of the nine U.S. circuit courts 
of appeals to consider the issue. 

Under the ADA, a person may establish a disability by 
making one or a combination of three separate showings. 
First, he or she may do so by demonstrating the pres- 
ence of what the court referred to as an “actual” disabil- 
ity.* A person claiming ADA coverage under the “actual” 
disability definition of the act must show a physical or 
mental impairment that substantially limits the perfor- 
mance of a major life activity, such as seeing, walking, 
or standing.* Second, a person may do so by demonstrat- 
ing a record of such an impairment.® Third, a person may 
do so by demonstrating that he or she is “regarded as” 
having such an impairment.® The Court’s decisions con- 
struing the ADA shed much needed light on what a plain- 
tiff must allege and prove to obtain the protection of the 
ADA’s coverage under the first (“actual”) and third (“re- 
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garded as”) definitions of “disability.” 

The lead decision, to which the other decisions repeat- 
edly refer, is Sutton v. United Air Lines, 119 S. Ct. 2139 
(1999). In Sutton, twin sisters had applied for airline pilot 
jobs with United Airlines. Both sisters were commercial 
pilots with thousands of flying hours and employed by a 
regional commuter airline. Both sisters were severely 
nearsighted, with visual acuity of 20/200 or worse when 
uncorrected. However, with corrective lenses (glasses or 
contacts) their vision was perfect. Although they both 
met the Federal Aviation Administration’s visual acuity 
standard, United declined to hire them because they 
failed to meet United’s self-imposed standard requiring 
pilots to have uncorrected vision of 20/100 or better. The 
Suttons sued under the ADA, alleging they were disabled 
under the “actual” and “regarded as” definitions of dis- 
ability. Without corrective lenses, they argued, they were 
substantially limited in the major life activity of seeing 
and were actually disabled. Additionally, they argued 
United regarded them as being substantially limited in 
the major life activity of working—specifically the major 
life activity of working as a “global airline pilot.” 

In Albertson’s Inc., v. Kirkingburg, 119 S. Ct. 2162 
(1999), Albertson’s had hired Hallie Kirkingburg as a 
truck driver in August 1990. At the time Albertson’s hired 
him, he had more than 10 years of truck driving experi- 
ence, and performed well on a road test. Prior to starting 
work for Albertson’s, a physical exam revealed that he 
suffered from amblyopia, which for the most part ren- 
dered him able to see out of only one eye. The doctor who 
discovered the condition nonetheless erroneously certi- 
fied that he met the Department of Transportation’s ba- 
sic vision standard. Kirkingburg injured himself on the 
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job in December 1991 and did not re- 
turn to work for 11 months. Prior to 
returning, he underwent a company- 
required physical. This time the doc- 
tor conducting the examination cor- 
rectly noted that Kirkingburg’s vision 
did not meet basic DOT standards 
and told him he’d have to request a 
waiver under an experimental pro- 
gram DOT had implemented during 
Kirkingburg’s medical absence. DOT 
granted Kirkingburg’s waiver request 
in early 1993, but Albertson’s refused 
to rehire him. Kirkingburg sued un- 
der the ADA, arguing he was disabled 
under the “actual” definition of dis- 
ability insofar as his visual impair- 
ment substantially limited him in the 
major life activity of seeing. 

The third case is Murphy v. UPS 
Inc, 119 S. Ct. 2133 (1999). UPS 
hired Vaughn Murphy as a me- 
chanic in August 1994. Although 
Murphy had been diagnosed with 
severe high blood pressure when he 
was 10 years old, with medication 
he was not limited in any routine 
daily activities. Indeed, he had 
worked as a mechanic for more than 
20 years when UPS hired him. The 
mechanic position into which 
Murphy was hired required employ- 
ees to have a commercial vehicle 
certification from the DOT, and at 
the time UPS hired Murphy his 
blood pressure was outside DOT’s 
qualifying limits. In October, after 
a medical supervisor noticed the 
oversight, UPS fired Murphy, be- 


lieving that his blood pressure ren- 
dered him not certifiable under DOT 
standards. Murphy sued under the 
ADA, alleging he was disabled un- 
der the “actual” and “regarded as” 
definitions of disability. 

The Supreme Court resolved all 
three cases in favor of the employ- 
ers on the grounds that the plain- 
tiffs failed to state a claim upon 
which relief could be granted. Spe- 
cifically, all three plaintiffs failed, 
for various reasons spelled out by 
the Court, to allege that they were 
“disabled” within the meaning of the 
ADA according to either the “actual” 
or “regarded as” definitions of the 
term “disability.” Factually, the 
cases are strikingly similar in two 
respects. 

The first is obvious. Indeed, the 
first similarity served as the land- 
mark issue—all of the plaintiffs had 
impairments which if unmitigated, 
either by medication, assistive tech- 
nology, or the body’s own ability to 
compensate, would result in sub- 
stantial limitations in major life 
activities, but which when mitigated 
did not have such an impact. 

The second similarity is more 
subtle but is, when considered in 
light of the findings upon which the 
ADA was based,’ more helpful to 
understanding the macro impact of 
these three decisions. The plaintiffs 
in all three cases would appear to 
the average observer to be anything 
but disabled in spite of their impair- 
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ments. They were all accomplished, 
and by most measures successful in 
their chosen professions. The Sutton 
sisters were regional commercial 
airline pilots. Murphy was a veteran 
mechanic with two decades of expe- 
rience, and Kirkingburg had been 
driving trucks for over 10 years. 
Moreover, all three were still able, 
as of the date of the Court’s deci- 
sions, to continue in those chosen 
professions, albeit not in the specific 
jobs they desired. 


Consideration of 
“Mitigating Measures” 

In Sutton, the Court laid out 
three bases supporting its holding 
that mitigating measures should 
be considered when determining if 
a person is “actually” disabled. 
First, the Court focused on the pre- 
cise language of the “actual” dis- 
ability definition, reasoning the 
statute dictates that an impair- 
ment rises to the level of a disabil- 
ity only if it “substantially limits” 
a major life activity. The Court 
noted the phrase “substantially 
limits” describes a condition in the 
present indicative form of the verb 
“limit.” Accordingly, the specific 
language of the statute requires an 
adjudicatory body to inquire 
whether a plaintiff claiming to be 
disabled under the “actual” dis- 
ability definition is presently sub- 
stantially limited—not whether a 
person would hypothetically or 
speculatively be limited without 
the use of mitigating measures 
such as assistive devices or medi- 
cation. “To be sure, a person whose 
physical or mental impairment is 
corrected by mitigating measures 
still has an impairment, but if the 
impairment is corrected, it does 
not ‘substantially limi[t]’ a major 
life activity.”* 

Second, the Court reasoned that 
a rule prohibiting the consider- 
ation of mitigating measures in the 
“actual” disability analysis “would 
require courts and employers to 
speculate about a person’s condi- 
tion and would, in many cases, 
force them to make a disability 
determination based on general 
information about how an uncor- 


rected impairment usually affects 
individuals, rather than on the 
individual’s actual condition.”® The 
Court reasoned that such a re- 
quirement to homogenize people 
with similar impairments into 
single groups according to the na- 
ture of their impairments would 
run counter to the ADA’s require- 
ment for individualized assess- 
ment. 

Third, citing the first Congres- 
sional finding in §12101(1) of the 
ADA (that 43 million Americans 
have one or more physical or men- 
tal disabilities), the Court con- 
cluded: 


{The] 43 million figure reflects an un- 
derstanding that those whose impair- 
ments are largely corrected by medi- 
cation or other devices are not 
“disabled” within the meaning of the 
ADA .... Had Congress intended to 
include all persons with corrected 
physical limitations among those cov- 
ered by the Act, it undoubtedly would 
have cited a much higher number of 
disabled persons in the findings. That 
Congress did not cite a higher number 
is evidence that the ADA’s coverage is 


restricted to only those whose impair- 
ments are not mitigated by corrective 
measures.’° 


Broadly Defined 
“Mitigating Measures” 

When deciding whether Murphy 
(medically correctable high blood 
pressure) and Kirkingburg (monocu- 
lar vision) were actually disabled, 
the Court followed the rule it estab- 
lished in Sutton, holding they were 
not actually disabled because miti- 
gating measures were capable of 
ameliorating the adverse effects of 
their respective impairments to such 
an extent that those impairments 
fell short of substantially limiting 
any major life activities. What sets 
Kirkingburg apart from the other 
two cases in terms of precedential 
significance is the apparent breadth 
of the Court’s understanding of what 
constitutes a mitigating measure. In 
Sutton, the mitigating measure was 
the use of lenses to correct nearsight- 
edness. In Murphy, the mitigating 
measure was blood pressure medi- 
cation, which one would assume is 


rather common, like corrective 
lenses. In Kirkingburg, however, the 
Court introduced the notion that the 
body’s own means of adapting to and, 
presumably, overcoming to a great 
extent, disabling conditions, may 
also sufficiently abate the limiting 
effects of an impairment so much so 
that the impairment is no longer con- 
sidered disabling. The Court pointed 
out the Ninth Circuit “acknowledged 
that Kirkingburg’s ‘brain has devel- 
oped subconscious mechanisms for 
coping with [his] visual impairment 
and thus his body compensates for 
his disability.”"' Following Sutton, 
the Court “s[aw] no principled basis 
for distinguishing between mitigat- 
ing measures undertaken with arti- 
ficial aids, like medications and de- 
vices, and measures undertaken 
whether consciously or not, with the 
body’s own systems.” 


“Regarded As” 

The Sutton sisters also argued 
that because they were denied em- 
ployment on the basis of their un- 
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corrected vision, they were “re- 
garded as” disabled by United Air- 
lines. Addressing their argument, 
the Court clarified what a plaintiff 
must allege to make a prima facie 
showing that an employer regarded 
him or her as disabled. In particu- 
lar, the Suttons did not make what 
the majority referred to as the “ob- 
vious argument,” that, because of 
their nearsightedness, United re- 
garded them as substantially lim- 
ited in the major life activity of see- 
ing. They likely would have been 
entirely reasonable in making such 
an argument. As Justice Stevens 
pointed out in his dissent, less than 
two percent of the population suf- 
fers from such severe myopia. Nev- 
ertheless, the Suttons argued “only 
that [United] mistakenly believes 
their physical impairments sub- 
stantially limit them in the major 
life activity of working. . . [in] the 
job of global airline pilot, which they 
argue is a ‘class of employment.”™* 

The Court began its analysis of 
the Suttons’ “regarded as” argument 
by reciting the two ways a person is 
covered under the ADA’s “regarded 
as” definition of disability. A person 
may be so covered if an employer 
mistakenly believes he or she has a 
physical impairment that substan- 
tially limits one or more major life 
activities, or mistakenly believes 
that an actual nonlimiting impair- 
ment substantially limits one or 
more major life activities. “In both 
cases, it is necessary that a covered 
entity entertain misperceptions 
about the individual—it must be- 
lieve either that one has a substan- 
tially limiting impairment that one 
does not have or that one has a sub- 
stantially limiting impairment 
when, in fact, the impairment is not 
so limiting.” 

The Court assumed, without spe- 
cifically deciding, that working is in 
fact a major life activity under the 
ADA.” Given that assumption, the 
Court resolved the question whether 
the Suttons were substantially lim- 
ited in the major life activity of 
working by reference to EEOC and 
DOJ regulations and published 
guidance addressing that issue. Ac- 
cording to the EEOC, a person is sig- 


nificantly limited in the major life 
activity of working if he or she is 
“significantly restricted in the abil- 
ity to perform either a class of jobs 
or a broad range of jobs in various 
classes as compared to the average 
person having comparable training 
skills and abilities. The inability to 
perform a single, particular job does 
not constitute a substantial limita- 
tion in the major life activity of 
working.”"’ Against that backdrop, 
the Court was left to define the con- 
cepts “range of jobs” and “class of 
jobs.” It did so broadly. 
Interpreting the regulations and 
guidance, the Court held, 

{O]ne must be precluded from more 
than one type of job, a specialized job, or 
a particular job of choice. If jobs utiliz- 
ing an individual’s skills (but perhaps 
not his or her unique talents) are avail- 
able, one is not precluded from a sub- 
stantial class of jobs. Similarly, if a host 
of different types of jobs are available, 


one is not precluded from a broad range 
of jobs."* 


The Court held “[t}he inability to 
perform a single, particular job does 
not constitute a substantial limita- 
tion in the major life activity of 
working.”"* The Court rejected the 
Suttons’ argument that “global air- 
line pilot” was a “class of jobs” un- 
der the act, instead finding them 
perfectly capable of working in other 
jobs requiring similar skills, train- 
ing, and ability, such as commercial 
airline pilot, instructor pilot, or com- 
mercial courier service pilot. 

Kirkingburg apparently made the 
same tactical error in arguing his 
case as did the Suttons by failing to 
offer evidence about the extent to 
which he was substantially limited 
in any major life activity other than 
working. In Sutton, the Court con- 
sidered the evidentiary shortfall in 
the context of a “regarded as” argu- 
ment, and in Kirkingburg it consid- 
ered the evidentiary shortfall in the 
context of an “actual” disability ar- 
gument, but the underlying point is 
the same. Plaintiffs hoping to avail 
themselves of coverage of the ADA 
should offer as much evidence as 
possible about the extent to which 
they are limited in major life activi- 
ties. Also, according to the Court in 
Kirkingburg, simply showing the 
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employee performed major life ac- 
tivities in a manner “different” from 
other people is not sufficient to en- 
title a person to ADA coverage. 
Rather, the plaintiff must be sub- 
stantially limited performing those 
activities.”° In Kirkingburg, the 
Court recognized that most people 
with impairments that leave them 
with only monocular vision will 
meet easily the ADA’s definition of 
“actual disability.” Nonetheless, 
plaintiffs with such a disability still 
have an obligation to do what 
Kirkingburg and the Suttons failed 
to do: offer evidence of substantial 
limitation in a major life activity 
other than working. 

[T]he Ninth Circuit was too quick to find 
a disability. ... That category lof people 
with impairments like Kirkingburg], as 
we understand it, may embrace a group 
whose members vary by the degree of 
visual acuity in the weaker eye, the age 
at which they suffered their vision loss, 
the extent of their compensating adjust- 
ments in visual techniques, and the ul- 
timate scope of the restrictions on their 
visual abilities. These variables are not 
the stuff of a per se rule.” 


The Court concluded, “We simply 
hold that the Act requires monocu- 
lar individuals, like others claiming 
the Act’s protection, to prove a dis- 
ability by offering evidence that the 
extent of the limitation in terms of 
their own experience, as in loss of 
depth perception and visual field, is 
substantial.” 

Murphy’s “regarded as” argument 
failed for the same reason the 
Sutton’s argument failed. He argued 
that since UPS fired him due to his 
hypertension, it must have regarded 
him as being substantially limited 
in the major life activity of working. 
UPS contended that it did not regard 
Murphy as limited in the major life 
activity of working, only that 
Murphy was unqualified to work as 
a UPS mechanic because he was 
unable to be DOT certified.” The 
Court retraced the analytical path 
it followed in Sutton, referencing 
much of the same regulatory and 
guidance language (inability to per- 
form either a class or a broad range 
of jobs) and rejected Murphy’s argu- 
ment for the same reason. Like the 
Suttons, Murphy didn’t argue he 
was regarded as disabled because of 


some combination of factors or be- 
liefs held by UPS, including the fact 
that UPS believed he could not meet 
DOT requirements. Rather, he bal- 
anced his case on the narrow asser- 
tion that UPS’s belief that he could 
not meet those requirements—in 
and of itself—raised a genuine is- 
sue of material fact that UPS re- 
garded him as disabled. The Court 
held, 


At most, petitioner has shown that he is 
regarded as unable to perform the job of 
mechanic only when that job requires 
driving a commercial motor vehicle... . 
Petitioner has put forward no evidence 
that he is regarded as unable to perform 
any mechanic job that does not call for 
driving a commercial motor vehicle and 
thus does not require a DOT certifica- 
tion. Indeed it is undisputed that peti- 
tioner is generally employable as a me- 
chanic.* 


Just as the Court in Sutton had 
found the sisters generally employ- 
able in other pilot jobs, in Murphy 
the Court specifically noted, 


{Rlespondent presented uncontroverted 
evidence that petitioner could perform 
jobs such as diesel mechanic, automo- 
tive mechanic, gas-engine repairer, and 
gas-welding equipment mechanic, all of 
which utilize petitioner’s mechanical 
skills. Consequently, in light of 
petitioner’s skills and the array of jobs 
available to petitioner utilizing those 
skills, petitioner has failed to show that 
he is regarded as unable to perform a 
class of jobs.” 


Employer’s Reliance on 
Established Standards 

With regard to the fact that 
United’s vision requirement was 
more stringent than the FAA’s, the 
Court held, 


Standing alone, the allegation that re- 
spondent has a vision requirement in 
place does not establish a claim that re- 
spondent regards petitioners as substan- 
tially limited in the major life activity of 
working. . . . [A]n employer is free to 
decide that physical characteristics or 
medical conditions that do not rise to the 
level of an impairment—such as one’s 
height, build, or singing voice—are pref- 
erable to others, just as it is free to de- 
cide that some limiting, but not substan- 
tially limiting impairments make 
individuals less than ideally suited for 
a job. 


Whereas Sutton addresses the ex- 
tent to which an employer can re- 
quire its employees to meet its own 


self-imposed standards, Kirkingburg 
and Murphy flesh out the extent to 
which an employer may rely on gov- 
ernmentally established standards 
that operate to disqualify employees 
on the basis of their impairments 
without such reliance perfecting the 
disqualified employee’s “regarded as” 
case. 

In Kirkingburg, Albertson’s had 
hired Kirkingburg after erroneously 
determining he met DOT certifica- 
tion standards. That error went un- 
discovered for over two years. In the 
interim DOT implemented a pro- 
gram whereby people not meeting 
existing standards could apply for a 
waiver in certain cases. Kirkingburg 
argued, and the Ninth Circuit held, 
that Albertson’s failure to allow 
Kirkingburg to seek a waiver before 
discharging him violated the ADA. 
The Supreme Court reversed. Upon 
close inspection, the Court deter- 
mined that DOT’s waiver program 
was never intended to substantively 
alter the basic DOT requirements, 
on which an employer may rely, but 
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tice O’Connor, writing for the major- 
ity, suggests rather unambiguously 
that an employer who acts on an er- 
roneous belief that an employee would 
not meet some governmentally de- 
fined standard, in and of itself, would 
not be actionable under the ADA.* 
The rationale was entirely consistent 
with what appears to be the Court’s 
more macro understanding of the evil 
the ADA was enacted to eradicate, in 
that so long as the employer’s error is 
based on a misunderstanding of the 
regulatory requirement, rather than 
a myth, fear, or stereotype about the 
employee’s impairment, there is no 
actionable discrimination under the 
ADA. 


Summary 

In the wake of these three cases, 
the bright line rule is: The determi- 
nation of whether a person is “actu- 
ally disabled” under the first defi- 
nition of disability is to be made 
with reference to mitigating mea- 
sures. The mitigating measures 
employers and courts must consider 
when making this determination 
include the body’s own means of 
adapting to impairments, as well as 
assistive devices and medications. 

As for cases in which an employee 
claims ADA protection under the 
“regarded as” definition of disabil- 
ity, an employee must show more 
than that the employer fired or re- 
fused to hire him or her based on 
the employee’s impairment-related 
inability to meet some predefined 
standard for a particular job or a 
particular type of job. In order to 
show successfully that the employer 
regarded the employee as disabled, 
the plaintiff should be prepared to 
marshal as much evidence as pos- 
sible demonstrating the employer’s 
belief that he or she was substan- 
tially limited in one or more major 
life activities. In this regard, it is 
important to remember that a per- 
son whose physical condition does 
not render him or her “actually” dis- 
abled, may nonetheless be “regarded 
as” disabled. Unquestionably, in the 
wake of the Supreme Court’s deci- 
sions in these three cases, plaintiffs 
will face a greater burden in their 
attempts to show they are disabled 


under the ADA. However, the plain- 
tiffs’ bar would do well to recall that 
in the majority of employment dis- 
crimination cases, the discrimina- 
tion is alleged to have resulted from 
the misdeeds of an animate culprit, 
like a single manager or hiring of- 
ficer, rather than a preexisting hir- 
ing physical standard, such as those 
addressed in these cases. 

Specifically, in the garden-variety 
disability case, although it may be 
much more difficult to establish an 
aggrieved employee is actually dis- 
abled, the “regarded as” door is still 
wide open. Read carefully, the new 
ADA cases do very little to reign in 
the avenues available to plaintiffs 
seeking to show they were “regarded 
as” having disabilities. This is es- 
pecially true in the case of plaintiffs’ 
claiming to be regarded as disabled 
due to mental impairments and dis- 
abilities, about which most people, 
regrettably, still harbor many of the 
myths, fears, and stereotypes the 
ADA was enacted to eradicate. The 
Suttons, Murphy, and Kirkingburg 
failed in their attempts to show they 
were entitled to ADA coverage be- 
cause they proffered very little—if 
any—evidence of substantial limi- 
tations, “actual” or “regarded,” other 
than that they could not have the 
particular jobs they wanted. (Of 
course, the reason they did not offer 
such evidence is probably because 
they were not in fact so limited.) 
Nonetheless, plaintiffs with less 
“widely shared” impairments, such 
as mental disorders and illnesses, 
will in all likelihood continue to con- 
front the stereotypical reflexive re- 
actions by employers the likes of 
which the act was intended to over- 
come. 


Good Decision, 
Bad Decision? 

Despite the doomsdayish public 
lament of disability rights advo- 
cates, the cases do not appear to “cut 
the heart out of the ADA.”*° The 
“findings” section of the act repeat- 
edly addresses what Congress had 
in mind when it passed the ADA, 
using phrases such as: “Historically, 
society has tended to isolate and 
segregate individuals with disabili- 
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ties ... discrimination against indi- 
viduals with disabilities continues 
to be a serious and pervasive social 
problem.”*! “People with disabilities, 
as a group, occupy an inferior sta- 
tus in our society, and are severely 
disadvantaged socially, vocation- 
ally, economically, and education- 
ally.”*? “Individuals with disabilities 
are a discrete and insular minority 
... relegated to a position of politi- 
cal powerlessness in our society, 
based on . . . resulting from stereo- 
typical assumptions not truly in- 
dicative of the individual ability of 
such individuals to participate in, 
and contribute to, society.”** There 
should be “equality of opportunity, 
full participation, independent liv- 
ing, and economic self-sufficiency for 
such individuals.” “The continuing 
existence of unfair and unnecessary 
discrimination and prejudice denies 
people with disabilities the oppor- 
tunity to compete on an equal basis 
and to pursue those opportunities 
for which our free society is justifi- 
ably famous, and costs the United 
States billions of dollars in unnec- 
essary expenses resulting form de- 
pendency and nonproductivity.”* 
With utmost respect for disabil- 
ity rights advocates and others criti- 
cizing the Court for, as they suggest, 
unfairly undoing what Congress has 
done, one still cannot help but re- 
spond, “Huh?” Do they really sug- 
gest that commercial airline pilots, 
successfully employed truck drivers, 
and specialty mechanics fall in the 
category of people who have been 
historically isolated, severely disad- 
vantaged socially, vocationally, eco- 
nomically, and educationally, politi- 
cally powerless, nonproductive 
dependents who have been excluded 
from our justifiably famous free so- 
ciety? As the Court found, the an- 
swer seems clearly to be “no.” O 
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Criminal Law 


“A Dangerous Bend in an Ancient Road” 
The Use of Similar Fact 
Evidence for Corroboration 


line of recent Florida 
cases authorizes the use of 
similar fact evidence to 
corroborate the victim’s 
testimony in child molestation 
cases. This article concludes that 
the logic of these cases is flawed, 
because the only way such evidence 
could be corroborative is through an 
impermissible inference of bad 
character or propensity.’ However, 
the results in these cases are argu- 
ably correct, both as a matter of 
policy and of logic (although not the 
logic expressed in the opinions). The 
problem here is that, unless these 
cases are rethought, their logic 
could expand to other types of cases 
and the general limitation on the 
use of propensity evidence could 
become meaningless. 
To understand the problem, we 
must begin with basics. 


Propensity Evidence and 
Similar Fact Evidence 

“Similar fact evidence” is a form 
of propensity evidence. The basic 
rule of propensity evidence is as fol- 
lows: “Evidence of a person’s char- 
acter or a trait of his character is 
inadmissible to prove that he acted 
in conformity with it on a particu- 
lar occasion .. . .”” Similar fact evi- 
dence is admissible “when relevant 
to prove a material fact in issue... 
but [not when] the evidence is rel- 
evant solely to prove . . . propen- 
sity.”* 

The problem with propensity evi- 
dence is not a lack of logical rel- 
evance; such evidence “is always 
essentially relevant to show the 
probability of the accused’s doing or 


by Richard J. Sanders 


To be admitted 
properly, similar fact 
evidence must be 
logically relevant to 
a material issue by 
proving something 
other than 


propensity. 


not doing the act charged... .™ 
Rather, such evidence is excluded 
because it is not legally relevant. 
There are two problems here: 1) 
Inferring propensity from acts, or 
acts from propensity, is a weak 
logic; and 2) focusing on the prior 
acts may lead to verdicts based on 
improper considerations.® 

To be admitted properly, similar 
fact evidence must be logically rel- 
evant to a material issue by prov- 
ing something other than propen- 
sity. It is not enough to ask simplyif 
the proffered evidence is relevant; 
the answer invariably will be yes. 
Propensity evidence is always logi- 
cally relevant to prove a material 
issue. This is because propensity is 
not, in itself, a material issue; it is 
an intermediate inference in a 
chain of inferences between the 
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proffered evidence and the ultimate 
material issue. We prove propensity 
in order to circumstantially prove 
conduct on a particular occasion. In 
a given case, this can always be 
phrased in terms of a material is- 
sue: Propensity can be logically rel- 
evant to prove the defendant com- 
mitted the charged offense 
(“identity”); that he acted with 
criminal intent and not in good faith 
or mistakenly; or any number of 
other ultimate material issues. 
Thus, when considering the ad- 
missibility of similar fact evidence, 
“[propensity] may not be used to 
establish any link in the chain of 
logic connecting the uncharged of- 
fense with the material fact. If no 
theory of relevancy can be estab- 
lished without this pitfall, the evi- 
dence . . . is simply inadmissible.”* 


Similar Fact Evidence in 
Molestation Cases 

Courts have long struggled with 
the question of whether to admit 
similar fact evidence in child mo- 
lestation cases. Such cases present 
unique problems, particularly when 
they occur in a family-type setting. 
Because of these problems, the 
usual theories for admitting simi- 
lar fact evidence do not generally 
apply. This in turn indicates that 
similar fact evidence would rarely 
be admissible in such cases. 

However, the problems with pros- 
ecuting these cases, coupled with 
the unspoken assumption that 
there is something unique about the 
propensity to engage in this type of 
behavior—that prior acts of this 
type are a much better predictor of 
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future acts than other types of 
acts—combine to exert pressure on 
courts to find theories for admitting 
similar fact evidence. Many courts 
have allowed similar fact evidence 
to prove some type of “pattern of con- 
duct” or “common scheme or plan,” 
even though these admissibility 
theories are based on little more 
than a thinly disguised propensity 
logic.’ Courts have also allowed such 
evidence to prove such things as “in- 
tent,” “motive,” “opportunity,” and 
“absence of mistake,” even though 
it is not clear why those things were 
legitimate material issues in the 
cases, or how the similar fact evi- 
dence proved such things, other than 
by proving propensity.® 


Huering, Rawls, and Saffor 

In 1987, the Florida Supreme 
Court addressed this problem in 
Huering v. State, 513 So. 2d 122 
(Fla. 1987). The court first asserted 
that similar fact evidence “must 
meet a strict standard of relevance|:] 
The charged and collateral offenses 
must be not only strikingly similar, 
but they must also share some 
unique characteristic or combina- 
tion of characteristics which sets 
them apart from other offenses|, 
and] the evidence must be relevant 
to a material fact in issue... .”? The 
court then asserted: 


Cases involving sexual battery commit- 
ted within the familial context present 
special problems. The victim knows the 
perpetrator, e.g., a parent, and identity 
is not an issue. The victim is typically 
the sole eyewitness and corroborative 
evidence is scant. Credibility becomes 
the focal issue. In such cases, some 
courts have in effect relaxed the strict 
standard normally applicable to similar 
fact evidence. The courts have allowed 
evidence of a parent’s sexual battery on 
another family member as relevant to 
modus operandi, scheme, plan, or design, 
even though the distinction between 
sexual design and sexual disposition is 
often tenuous. We find that the better 
approach treats similar fact evidence as 
simply relevant to corroborate the 
victim’s testimony .. . 


The post-Huering district court 
cases struggled to decipher 
Heuring’s meaning. Many different 
opinions emerged.'' Two main ques- 
tions were identified. 

First, is striking similarity a 
threshold requirement for al/ simi- 


lar fact evidence, regardless of the 
issue that evidence is used to prove? 
If not, if Heuring “relaxed” some 
“standard,” what standard was re- 
laxed?'” 

Second, what is the significance 
of the element of familial context? 
The problems Huering notes about 
prosecuting molestation cases also 
apply to many nonfamilial cases. 
Further, in today’s society, where 
the traditional family unit seems 


more the exception than the rule, 
what exactly is a familial context? 
These questions came to a head 
in two cases in 1993: Rawls v. State, 
624 So. 2d 757 (Fla. 1st DCA 1993), 
quashed, State v. Rawls, 649 So. 2d 
1350(Fla. 1994), and Saffor v. State, 
625 So. 2d 31 (Fla. lst DCA 1993), 
quashed, 660 So. 2d 668 (Fla. 1995) 
both of which eventually went to the 
Florida Supreme Court. The various 
opinions in these cases illustrate the 
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difficulties in interpreting Huering. 

Rawls raised two issues: Was the 
similar fact evidence properly ad- 
mitted and, if so, was it error to in- 
struct the jury that this evidence 
could be considered for corrobora- 
tion? The district court held that, 
although the evidence was not ad- 
missible under Huering (because the 
charged offense did not “arl[i]se 
within a familial or custodial set- 
ting”), the evidence was nonetheless 
admissible because “the charged 
[and] collateral offenses were strik- 
ingly similar|, and] the evidence was 
relevant to prove a material fact in 
issue, i.e., opportunity, plan, and/or 
absence of mistake or accident.” 
However, the court said the corrobo- 
ration instruction was reversibly 
erroneous because “Huering only 
authorizes use for corroboration in 
a familiar or custodial situation 
[and] this erroneous instruction . . . 
inform|[ed] the jury that similar fact 
evidence was admissible for the pur- 
pose of vouching for the credibility 
of the victim’s testimony; a result 
which is clearly contrary to estab- 
lished case law.”"* 

Saffor was an en banc decision in 
the district court that generated a 
certified question: “What is the cor- 
rect standard [for] determining the 
admissibility of [similar fact] evi- 
dence in [molestation] cases... 
within the familial context?” The 
sole issue in Saffor was whether the 


similar fact evidence was properly 
admitted. The district court split 7- 
6 on this issue. 

The majority held the similar fact 
evidence was admissible because 
Huering had relaxed the striking 
similarity requirement and allowed 
similar fact evidence for corrobora- 
tion “because it demonstrated .. . 
‘depraved sexual propensity’[:] the 
fact that the perpetrator has acted 
in a similarly depraved fashion in 
the past is predictive of his actions 
at other times.”"® 

The dissenters said Huering did 
not authorize similar fact evidence 
to prove “depraved sexual propen- 
sity,” and found that evidence was 
inadmissible in Saffor’s case be- 
cause “the charged and collateral 
offenses do not even share a ‘gen- 
eral likeness’. . . .”'’ The dissenters 
concluded that some degree of simi- 
larity was still required because, if 
the charged and collateral crimes 
“share a unique characteristic or set 
of characteristics, [then the similar 
fact evidence] bolsters the credibil- 
ity of the [victim], not [by] prov[ing] 
propensity . . ., but because it is un- 
likely that the victim . . . could have 
fabricated a version of events which 
shares unique characteristics with 
the collateral crime.”** 

Both Rawls and Saffor went to the 
Florida Supreme Court. 

In Rawls, the court agreed with 
the district court that, although the 
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similar fact evidence was not admis- 
sible under Huering, it was nonethe- 
less admissible because the striking 
similarity requirement was met and 
the evidence was relevant for cor- 
roboration. Based on this conclu- 
sion, the court held the corrobora- 
tion instruction was proper. 

The court said the similar fact 
evidence was not admissible under 
Huering because Huering was lim- 
ited to “familial context” cases and 
Rawls was not such a case.'® The 
court noted that determining famil- 
ial context “must be done on a case- 
basis.””° Although 
“[clonsanguinity and affinity are 
strong indicia,” these things “are not 
necessary”; further, “the defendant 
and victim need not reside in the 
same home.””! Noting “[a] legitimate 
custodial relationship would be the 
equivalent of a familial relation- 
ship,” the court said: 

The relationship must be one in which 
there is a recognizable bond of trust with 
the defendant, similar to the bond that 
develops between a child and her grand- 
father, uncle or guardian. Where an in- 
dividual legitimately exercises parental- 
type authority over a child or maintains 


custody of a child on a regular basis a 
familial relationship may exist... .” 


The court found there was no fa- 
milial relationship in Rawls be- 
cause, although Rawls lived with 
the victim, he was “essentially a 
boarder”: They were not related, the 
victim did not consider Rawls a 
member of the family, and Rawls 
had no “custodial or supervisory 
authority over [the victim] . . . .”” 

However, although Huering was 
inapplicable, the court held the simi- 
lar fact evidence was nonetheless 
admissible (and the corroboration 
instruction was proper) because the 
similar fact evidence “was ‘strik- 
ingly similar’ to [the victim’s] testi- 
mony, and . . . relevant to corrobo- 
rate [his] testimony.”™ Noting that 
Heuring’s rationale was “applicable 
whenever the defense in a sexual 
battery prosecution is that the vic- 
tim fabricated the incident, rather 
than that the wrong person has been 
charged,” the court concluded: “Even 
though Rawls was not in a familial 
relationship with [the victim], iden- 
tity was never an issue... . How- 
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ever, the credibility of [the victim] 
was very much an issue, and the 
similar fact evidence was properly 
admitted to corroborate his testi- 
mony.” 

Rawls is a curious opinion. It be- 
gins by seeming to restrict Huering, 
by imposing requirements of bonds 
of trust or exercises of authority. 
Huering was based on the facts that, 
in familial context cases, “identity 
is not an issue,” “corroborative evi- 
dence is scant,” and “[c]redibility [is] 
the focal issue.”° Those conditions 
applied to the facts in Rawls (as 
Rawls later recognized”’). Heuring 
said nothing about trust or author- 
ity; it is not clear why Rawls seemed 
to impose such requirements.” 

However, Rawls later expanded 
Huering and recognized that neither 
trust nor authority were part of the 
required Huering foundation. Rawls 
recognized that Huering’s logic is 
not limited to familial cases, but 
rather applies “whenever the de- 
fense .. . is that the victim fabri- 
cated the incident . . . The fabri- 
cation defense is not unique to 
familial cases, and that defense does 
not depend upon a showing of trust 
or authority. Under Huering, 
“[flamiliarity sufficient to eliminate 
identity as a issue at trial is all that 
is required.”*° 

Thus, the discussion in Rawls 
about trust and authority was irrele- 
vant to the logic that allowed the 
admission of the similar fact evi- 
dence. While these things may be 
relevant to the question of whether 
the similar fact evidence is suffi- 
ciently similar to the charged alle- 
gations, they are not a requirement 
for admissibility. 

This point was recognized in 
Saffor, which generated three opin- 
ions in the Supreme Court. The 
majority held that, although both 
the charged and similar fact offenses 
occurred in a familial context, there 


After finding that a familial rela- 
tionship existed in that case, the 
Saffor majority said Rawls “ex- 
panded [Huering] to allow . . . simi- 
lar fact evidence to corroborate a. . 
. Victim’s testimony in nonfamilial . 

. cases where identity . . . is not at 
issue.”*! As to Huering’s “relaxed 
standard,” the majority said: 


[Huering] dofes] not stand for the 
proposition that in a [familial context] 
case ... any evidence of the familial 
sexual abuse of another child is per se 
admissible ... . Nor doles Huering] 
authorize the use of [similar fact] evi- 
dence to corroborate a victim’s testimo- 
ny by showing . . . a depraved sexual 
propensity .... We hold instead that 
when the collateral [and] charged 
offense[s] both occur in the familial 
context, this constitutes a significant 
similarity . . ., but that these facts, 
standing alone, are insufficient to au- 
thorize admission of the [similar fact] 
evidence. There must be some addi- 
tional showing of similarity [, which] 
must be determined on a case-by-case 
basis. Thus, we do not eliminate the 
requirement of similarity ... . How- 
ever, the strict similarity . . . which 
would be required in cases occurring 
outside the familial context is relaxed 


HIGH-YIELD 


[because] both crimes were committed 
in the familial context.*” 


The majority concluded the simi- 
larity requirement was not met in 
Saffor’s case because “[t]he only real 
similarity was that both offenses 
were committed while the children 
were asleep in bed|[:] [T]here [were] 
obvious differences in the children’s 
ages and gender, [and] the acts... 
took place during different time 
frames, at different locations, and 
at different times of the day.”* 

The dissenters concluded the 
similarity requirement had been 
met because “the record shows that 
Saffor used his authority to sexually 
assault two prepubescent children 
within his own family when the op- 
portunity arose.”** The dissenters 
said the logic that authorized the 
similar fact evidence in these cases 
“is simple: If the collateral crimes 
share sufficient features with . . . the 
[charged] crime, the jury could rea- 
sonably consider the collateral crime 
as one more factor tending to show 
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that [the victim] was not fabricat- 

The Saffor majority did not discuss 
bonds of trust or exercises of author- 
ity. Thus, read together, Huering- 
Rawls-Saffor establish the following: 
If identity is not an issue, then simi- 
lar fact evidence is admissible in 
molestation cases for corroboration 
if that evidence is sufficiently simi- 
lar to the charged allegations. In 
determining if the similarity require- 
ment is met, courts may consider 
whether the offenses arose in a fa- 
milial or custodial context. This con- 
text may be determined in part by 
whether there is a bond of trust or 
an authority relationship between 
victim and defendant; however, nei- 
ther of these are foundational 
requirements. The crucial questions 
are whether the defense is identity 
or fabrication, and whether the 
charged and uncharged acts are suf- 
ficiently similar. 

In the wake of Rawls and Saffor, 
the lower courts are still struggling 
to apply their principles to specific 
cases. “The standard . . . is unfortu- 
nately extremely unwieldy to ap- 
ply.”** No court has yet addressed a 
simple but troubling question: How 
does similar fact evidence corrobo- 
rate the victim’s testimony by any 
logic other than propensity? 

In fact, it does not. The logic of 
these cases is flawed. 


The Flaw in These Cases 

These cases generated so many 
conflicting opinions because their 
logic is flawed and at odds with the 
principles of §90.404. Similar fact 
evidence can corroborate a victim’s 
testimony only by proving propen- 
sity. To prove this, we must return 
to basics; since these cases have gen- 
erated so much discussion about the 
striking similarity requirement, 
that will also be considered. 

The propensity reasoning forbid- 
den by §90.404 is a three-step pro- 
cess. We 1) prove uncharged crimes, 
in order to 2) circumstantially prove 
propensity, in order to 3) circum- 
stantially prove actions on the oc- 
casion of the charged crime. Recog- 
nizing this illustrates the purpose 
and the importance of the striking 


Similar fact evidence 
is indeed logically 
relevant for 
corroboration; but its 
logical relevance is 
based on the logic 
specifically rejected 
by §90.404. 


similarity requirement. That re- 
quirement originally developed in 
the “identity-through-modus-oper- 
andi” theory of admissibility.*’ Un- 
der this theory, both similarity and 
uniqueness are required because the 
indispensable inference here—the 
one that replaces the propensity in- 
ference—is this: “The charged and 
uncharged crimes are so similar and 
unique it is reasonable to conclude 
the same person (and no one else) 
committed both.” 

Thus, under this theory, if the 
charged and uncharged crimes are 
strikingly similar, we can skip the 
propensity inference: Rather than 
reasoning from uncharged crime to 
propensity to charged crime, we 
prove the charged crime directly by 
proving the uncharged crime and 
noting the striking similarity be- 
tween the two. This allows us to fo- 
cus on the acts themselves, rather 
than on propensity. However, if the 
charged and uncharged crimes are 
only generally similar, then the un- 
charged crime proves the charged 
crime only by proving propensity. It 
is the difference between saying “the 
defendant is the kind of person who 
commits crimes like this” and say- 
ing “the defendant is the person who 
commits this crime.” 

The identity-through-modus-op- 
erandi theory is relevant when iden- 
tity is an issue. But Huering and its 
progeny assume identity is not an 
issue in those cases. Further, as 
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Huering recognizes, similar fact evi- 
dence is not admissible merely be- 
cause it is strikingly similar to the 
charged offense; it must also be rel- 
evant to a material issue.** And that 
relevance must be based on some- 
thing other than propensity: 
Whether the charged and collateral 
crimes are strikingly similar or only 
generally similar, we still cannot 
use similar fact evidence solely*® to 
prove propensity. 

Huering and its progeny have not 
discussed the role of the similarity 
requirement in this context. Care- 
ful analysis reveals that the chain 
of logical inferences in Huering’s 
corroboration theory is as follows: 
The victim says the defendant com- 
mitted a certain act upon her; the 
similar fact witness says the defen- 
dant committed a similar act on her, 
thus proving defendant has a pro- 
pensity to do such things; the defen- 
dant acted in conformity with that 
propensity on the occasion of the 
charged offense; therefore, the vic- 
tim is telling the truth. 

Thus, similar fact evidence is in- 
deed logically relevant for corrobo- 
ration; but its logical relevance is 
based on the logic specifically re- 
jected by §90.404. The similarity 
between the offenses is coincidental; 
it does not alter the chain of infer- 
ences just noted. This is well recog- 
nized by other authorities.” 

This point can be clearly seen by 
applying Huering’s logic to other 
types of crimes. Consider the follow- 
ing hypotheticals: 

The defendant is charged with the 
armed robbery of a grocery store. 
The facts are commonplace; the 
perpetrator walked in, stuck a gun 
in the clerk’s face, then grabbed the 
money and ran. The clerk is the only 
eyewitness. She makes a fairly 
strong identification of the defen- 
dant; she is subject to the usual im- 
peachment. Identity is the issue; the 
victim’s credibility is crucial. 

The state proffers two items of 
similar fact evidence: 1) One month 
earlier, the defendant committed a 
similar robbery in a bar; and 2) four 
years earlier, the defendant commit- 
ted a similar robbery in a bowling 
alley. This evidence does not meet 
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the striking similarity requirement 
to prove identity-through-modus- 
operandi. Should the evidence be 
admitted on some lesser degree of 
similarity to corroborate the victim’s 
testimony? If not, how is Huering 
distinguishable? 

Add the following facts: At trial, 
the defense argues that the victim’s 
identification has been tainted by 
improperly suggestive police proce- 
dures during a photopack identifi- 
cation and a live lineup; now what 
result? How is Huering distinguish- 
able? 

Add further facts: The defendant 
claims the clerk fabricated the rob- 
bery (i.e., took the money herself, 
then claimed she was robbed), and 
is now identifying him because he 
happens to match the fabricated de- 
scription she gave to the police. Con- 
sider a variation on these facts: The 
defendant asserts the clerk is falsely 
accusing him of the fabricated rob- 
bery because of some prior grudge 
against him. Now what result? How 
is Huering distinguishable? 

Consider as another example a 
street level drug sale. An undercover 
police officer testifies he drove up to 
a corner, and the defendant came 
over and sold him a $20 cocaine rock. 
The defendant is not arrested right 
away, but rather is picked up later 
in a sweep. Identity is the issue at 
trial; the officer is impeached in the 
usual way. The state proffers two 
items of similar fact evidence: 1) 
Two months earlier, the defendant 
sold a $20 cocaine rock at a street 
corner two blocks away; and 2) three 
years earlier, the defendant sold a 
$20 bag of marijuana to a pedestrian 
in an alleyway just off the street 
where the charged offense occurred. 
The striking similarity requirement 
is not met. Would Huering autho- 
rize the similar fact evidence for cor- 
roboration and, if not, why not? 

Add the following facts: The de- 
fendant claims the officer is falsely 
accusing him because the 
defendant’s brother filed a brutal- 
ity claim against the officer; what 
result? Or the following: Sometime 
between the charged sale and the 
trial, the officer was in a serious car 
accident that injured his head and 


affected his memory. The defense 
now claims that his identification is 
based, not on his actual memory of 
the event, but rather on his “refresh- 
ing” his memory by reading police 
reports and talking to the members 
of the surveillance team on duty 
that day; now what result? 

If, in these hypotheticals, the 
similar fact evidence would not be 
admitted for corroboration, or to re- 
but claims of faulty memory or fab- 
rication, why is Huering any differ- 
ent? In all the hypotheticals, the 
similar fact evidence would corrobo- 
rate the witnesses’ testimony; but it 
would do that by proving propensity. 
How is Huering any different? 

The difference cannot be ex- 
plained by noting the differences in 
the crimes charged. Molestation 
cases are not the only cases in which 
the problems noted in Huering are 
present; many crimes occur in secret 
and many trials are pure credibil- 
ity contests, with no significant 
corroboration available to either 
side. “Witness credibility is a mate- 


rial fact always in issue.”*! Heuring’s 
logic is not limited to molestation 
cases. 

Similar fact evidence will invari- 
ably be logically relevant to bolster 
the testimony of the state’s wit- 
nesses: The fact that the defendant 
is a criminal makes it more likely 
he committed the crime charged, 
and thus more likely the state’s wit- 
nesses’ testimony is true. Evidence 
of the commission of the same type 
of crime is even more relevant for 
these purposes. The flaw in Huering 
is the failure to recognize that 1) 
regardless of the defense raised, 
credibility is always a crucial issue, 
in any case; and 2) similar fact evi- 
dence is always logically relevant as 
corroboration, but only by using a 
propensity link.* 


The Doctrine of Chances 
Although logically flawed, the re- 
sults in these cases are defensible, 
both as a matter of policy and of logic 
(although not the logic in the opin- 
ions). As a matter of policy, there 
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may be good reasons for creating an 
exception to the propensity limita- 
tion in molestation cases.** How- 
ever, the Supreme Court did not 
purport to be doing this in Huering; 
in Saffor the court implied it was not 
doing this.** 

As a matter of logic, the results 
in these cases are defensible on the 
admissibility theory advanced by 
the dissent in the district court in 
Saffor: The similar fact evidence is 
admissible “because it is unlikely 
that the victim . . . could have fabri- 
cated a version of events which 
shares unique characteristics with 
the collateral crime.”* Like the iden- 
tity-through-modus-operandi 
theory, this theory bypasses the pro- 
pensity inference by directly com- 
paring the acts themselves. This 
theory is a version what is called 
“the doctrine of chances.”** It is 
based on the objective implausibil- 
ity of two or more extraordinary 
events happening to the same per- 
son on different occasions. For ex- 
ample, a man whose new bride 
drowns in her own bathtub may be 
viewed as an unlucky and sympa- 
thetic figure; when a second, and 
then a third, bride also drowns in 
the bathtub, the circumstances be- 
come more sinister.*’ 

Similarly, when a defendant 
claims a child is fabricating a mo- 
lestation allegation against him, the 
fact that other children are “fabricat- 
ing” similar allegations tends to 
prove that either the defendant is 
enormously unlucky or the charged 
allegations are true.* And, while the 
uncharged allegations do corroborate 
the charged allegations, this corrobo- 
ration is only a side effect of admit- 
ting the evidence; it is not the basis 
for admission. The evidence is admit- 
ted because it is objectively reason- 
able to conclude (on a nonpropensity 
basis) that the charged allegations 
are true because it is unlikely that 
more than one child would fabricate 
similar false allegations against the 
same person.*° 


Conclusion 

The logic of the Heuring-Saffor 
line of cases is flawed and should be 
reconsidered. Although the results 


“It is unlikely that the 
victim could have 
fabricated a version 
of events which 
shares unique 
characteristics with 
the collateral crime.” 


in these cases are defensible, their 
rationale should be placed on a 
proper basis. Otherwise, the logic of 
these cases may expand to other 
cases and the propensity limitation 
will become meaningless. Heuring 
is indeed “a dangerous bend in an 
ancient road constructed on rules of 
evidence designed to lead to the fair- 
est of trials.” O 


1 It is not clear if there is any mean- 
ingful distinction between “bad charac- 
ter” evidence and “propensity” evidence. 
Assuming there is, it would seem the 
type of evidence under discussion here 
would be considered propensity evidence. 
This article shall refer to propensity evi- 
dence, with the understanding that this 
includes character evidence as well. 

2 Fra. Stat. §90.404(1) (1999). 

3 Fia. Stat. §90.404(2)(a) (1999). 

* Hodge v. State, 403 So. 2d 1375, 1376- 
77 (Fla. 5th D.C.A. 1981). 

5 Anderson v. State, 549 So. 2d 807, 
812-13 (Fla. 5th D.C.A. 1989) (Cowart, 
J., dissenting); IMWINKELRIED, UNCHARGED 
Misconbuct §2:18. 

6 People v. Thompson, 611 P.2d 883, 
889 (Cal. 1988) (emphasis in original); 
see also Duncan v. State, 291 So. 2d 241, 
243 (Fla. 2d D.C.A. 1974); Gregg, Other 
Acts of Sexual Misbehavior and Perver- 
sion as Evidence in Prosecutions for 
Sexual Offenses, 6 Ariz. L.R. 212, 213 
(1965); Trautman, Logical or Legal Rel- 
evancy—A Conflict in Theory, 5 VAND. 
L.R. 385, 409 (1952). Florida cases have 
often used such expressions as “similar 
fact evidence,” “uncharged crimes evi- 
dence”, “collateral crimes evidence”, and 
“Williams Rule evidence” as if these ex- 
pressions were interchangeable. More 
recent cases have recognized that it may 
be analytically helpful to consider simi- 
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lar fact evidence a special breed of such 
evidence. Similar fact evidence is evi- 
dence of an uncharged crime that is not 
“link[ed] circumstantially,” Gorham v. 
State, 454 So. 2d 556, 558 (Fla. 1984), 
or “related to the offense charged,” 
Anderson v. State, 574 So. 2d 87, n.4 
(Fla. 1991), in any way, other than the 
defendant’s alleged involvement in both 
crimes. See EHRHARDT, FLORIDA EVIDENCE 
§404.9, n. 3-4 and accompanying text 
(1998 ed.)(collecting cases). When the 
charged and uncharged crimes are “re- 
lated” or “linked,” the danger of unfair 
prejudice is lessened, because the un- 
charged crime clearly has some rel- 
evance that goes beyond merely proving 
propensity (e.g., the uncharged theft of 
a car to be used as the getaway carina 
charged robbery; the uncharged murder 
of a crucial witness in a charged narcot- 
ics prosecution). Conversely, with evi- 
dence of an uncharged crime is not “re- 
lated” or “linked” to the charged crime, 
the danger of unfair prejudice increases 
and courts must be diligent to see that 
such evidence is not being admitted 
solely to prove propensity. The type of 
evidence under discussion in this article 
is pure similar fact evidence. It is with 
this type of evidence that we must be 
especially cautious that “[propensity is] 
not be[ing] used to establish any link in 
the chain of logic connecting the un- 
charged offense with the material fact.” 
People v. Thompson, 611 P.2d at 889 
(emphasis in original). 

7 Before 1987, the district courts al- 
lowed similar fact evidence in molesta- 
tion cases to prove a variety of patterns, 
plans, or courses of conduct. Gossett v. 
State, 191 So. 2d 281 (Fla. 2d D.C.A. 
1966)(“pattern of criminality that makes 
the prior acts relevant to the commis- 
sion of the [charged] acts”); Cantrell v. 
State, 193 So. 2d 444 (Fla. 2d D.C.A. 
1966) (“course of conduct in the commis- 
sion of the crime charged”); Cotita v. 
State, 381 So. 2d 1146 (Fla. 1st D.C.A. 
1981) (“pattern of criminality”); Jones v. 
State, 398 So. 2d 987 (Fla. 4th D.C.A. 
1981)(“pattern of conduct similar to the 
pattern of conduct in the [charged] 
crime”); Espey v. State, 407 So. 2d 300 
(Fla. 4th D.C.A. 1981) (“unique common 
scheme or plan to systematically ravage 
and deflower the helpless young mem- 
bers of [the defendant’s] own house- 
hold”); Potts v. State, 427 So. 2d 822 (Fla. 
2d D.C.A. 1983) (“pattern of conduct 
similar to the .. . conduct in the charged 
crime”); Coleman [I] v. State, 484 So. 2d 
624 (Fla. ist D.C.A. 1986) (“common 
plan or method of operation or pattern 
of conduct”); Coleman [II] v. State, 485 
So. 2d 1342 (Fla. 1st D.C.A. 1986) 
(“continuing pattern of abuse”). Al- 
though phrased in different terms, it was 
recognized that all these cases addressed 
“the same issue.” Coleman [II], 485 So. 
2d at 1344. These cases represent 
Florida’s experience with a common 
problem. For years, courts have misused 
such labels “common scheme or plan” 
and “course of conduct” in molestation 
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cases to uphold the use of similar fact 
evidence that proves only propensity. 
For a discussion of the proper use of the 
“common scheme or plan” theory, see 
Imwinkelried, The Plan Theory for Ad- 
mitting Evidence of the Defendant’s Un- 
charged Crimes: A Microcosm of the 
Flaws in the Uncharged Misconduct 
Doctrine, 50 Mo.L.R.1 (1985); 
IMWINKELRIED, UNCHARGED MISCONDUCT 
§§3:20-3:23 (1984). For analysis of the 
case law misapplying this theory in mo- 
lestation cases, see id. §§4:11-4:15 and 
5:18 and authorities cited therein. Some 
Florida judges expressed some concern 
about this “plan” and “pattern” logic. 
Ables v. State, 506 So. 2d 1150 (Fla. 1st 
D.C.A. 1987); Hodge v. State, 419 So. 2d 
346 (Fla. 2d D.C.A. (1982); Cotita, 381 
So. 2d at 1153-54 (Smith, J., dissenting). 
In 1974, the Second District recognized 
that this logic was simply propensity 
under another name. Duncan, 291 So. 
2d at 243. Seven years later, that court 
called Duncan an “anachronism” and an 
“absurdity.” State v. Rush, 399 So. 2d 
527, 528 (Fla. 2d D.C.A. 1981). A short 
time later, the court limited Duncan to 
oblivion, Giddens v. State, 404 So. 2d 
163, 164 n.2 (Fla. 2d D.C.A. 1981), and 
fell in line with the rest of the district 
courts. Potts, 427 So. 2d 822. 

8 Cf. the majority and dissenting opin- 
ions in Coler v. State, 418 So. 2d 300 (Fla. 
1982) (“intent” and “state of mind” are 
not issues that will allow similar fact 
evidence in molestation cases); cf. Gray 
v. State, 640 So. 2d 186 (Fla. Ist D.C.A. 
1994) (evidence admissible to prove 
“plan, scheme, and opportunity”); 
Flanagan v. State, 586 So. 2d 1085 (Fla. 
1st D.C.A. 1991) (evidence admissible to 
prove “motive or intent”), modified on 
other grounds, 625 So. 2d 827 (Fla. 
1993); Potts, 427 So. 2d 822 (evidence 
admissible to prove “intent, plan, and 
absence of mistake”); and Espey, 407 So. 
2d 300 (evidence admissible to prove “in- 
tent”) with State v. Rawls, 649 So. 2d 
1350 (Fla. 1994) (rejecting “absence of 
mistake” theory); State v. O’Brien, 633 
So. 2d 96 (Fla. 5th D.C.A. 1994) (reject- 
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Heuring is indeed “a 
dangerous bend in 
an ancient road 
constructed on rules 
of evidence 
designed to lead to 
the fairest of trials.” 


ing “plan” and “opportunity” theories); 
Steward v. State, 619 So. 2d 394 (Fla. 
1st D.C.A. 1993) (rejecting “opportunity” 
and “absence of mistake” theories); and 
Thomas v. State, 599 So. 2d 158 (Fla. 
1st D.C.A. 1992) (rejecting “plan” and 
“opportunity” theories). Florida courts 
have also allowed similar fact evidence 
to “demonstrat/e] the defendant’s capac- 
ity to obtain gratification from oral sex 
with young children,” Coleman [I], 484 
So. 2d at 627, and to “meet the anticipat- 
ed defense of consent.” Hodge, 419 So. 
2d at 347. 

® Huering, 513 So. 2d at 124. 

10 Td. at 124-25. 

1 Cf. the three opinions in Anderson, 
549 So. 2d 807, and State v. O’Brien, 633 
So. 2d 96, and the majority and dissent- 
ing opinions in Padgett v. State, 551 So. 
2d 1259 (Fla. 5th D.C.A. 1989); Grant v. 
State, 577 So. 2d 625 (Fla. 1st D.C.A. 
1991); and Thomas, 599 So. 2d 158; see 
also Adkins v. State, 605 So. 2d 915 (Fla. 
1st D.C.A. 1992); Gilliam v. State, 602 
So. 2d 986, 986-87 (Fla. 4th D.C.A. 1992) 


(Farmer J., concurring); Maddry v. 
State, 585 So. 2d 359, 361-64 (Fla. 1st 
D.C.A. 1991) (Barfield, J., dissenting). 

2 There are three possibilities. First, 
the striking similarity requirement 
could be relaxed: A lesser degree of simi- 
larity is required if identity is not at is- 
sue and the similar fact evidence is used 
for corroboration. Second, the material 
issue requirement could be relaxed: Cor- 
roborating the victim’s testimony is a le- 
gitimate material issue in molestation 
cases, but not in other cases. Finally, the 
propensity limitation itself could be re- 
laxed: Similar fact evidence is admissible 
in molestation cases “solely to prove bad 
character or propensity.” We will return 
to this question after a discussion of the 
case law. 

13 Rawls, 624 So. 2d at 760. The court 
did not discuss the questions of why 
these were material issues, or how the 
similar fact evidence could prove such 
issues, other that by proving propensity. 
See supra note 8. The Florida Supreme 
Court later rejected the “absence of mis- 
take” theory, asserting “mistake was not 
an issue in this case.” State v. Rawls, 
649 So. 2d at 1353. 

‘4 Td. (emphasis in original). The court 
did not address the question of why, if the 
corroboration instruction was an improper 
comment on credibility in a non-familial 
case, it would not also be improper, for 
the same reason, in a familial case. 

15 Saffor, 625 So. 2d at 36. 

16 Td. at 34. The majority did not ad- 
dress the question of why this “depraved 
sexual propensity” theory of admissibil- 
ity did not violate the provisions of 
§90.404. 

17 Td. at 41-42 (Allen, J., dissenting). 

18 Td. at 42 (Allen, J., dissenting) (em- 
phasis in original). 

19 State v. Rawls, 649 So. 2d at 1352. 

20 Td. at 1353. 

22 Td. and supra note 2. 

33 Id. 

24 Td. 

25 Td. at 1354. 

26 Huering, 513 So. 2d at 124. 
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27 In Rawls, the victim’s mother allowed 
the defendant to move into their house 
because he needed a place to stay. The 
defendant lived there for 10 days, sleep- 
ing in the victim’s room while the vic- 
tim slept on a couch in the living room. 
The abuse occurred on several occasions 
when the two were home alone. 

28 This probably resulted from the fact 
that, when Rawls discussed the mean- 
ing of “familial relationship,” it referred 
to two cases—Coleman [II], 485 So. 2d 
1342, and Stricklen v. State, 504 So. 2d 
1248 (Fla. Ist D.C.A. 1986)—which were 
not similar fact cases, but rather ad- 
dressed questions of whether the evi- 
dence was sufficient to prove a “familial 
or custodial authority” offense under 
§794.011(8). State v. Rawls, 649 So. 2d 
at 1352-53. Thus, Rawls mistakenly su- 
perimposed the requirements for prov- 
ing an “authority” offense onto the 
wholly unrelated Huering logic. See 
Saffor, 625 So. 2d at 35 (“The test for 
admissibility . . . under Huering is that 
the event occurred in a familial setting 
or context; the requirement of demon- 
strating familial or custodial authority 
is only applicable where ‘authority’ is a 
statutory element of the crime pursuant 
to section 794.0[11(8)]”). 

29 State v. Rawls, 649 So. 2d at 1354. 

3° Thomas, 599 So. 2d at 169 (Miner, J. 
dissenting). 

31 660 So. 2d at 671. 

82 Id. at 671-72 (footnote omitted). 

33 Td. at 672. The charged offense in 
Saffor was anal sodomy on the 10-year- 
old son of the defendant’s girlfriend, with 
whom the defendant lived. The similar 
fact event was the fondling of the 
defendant’s 12-year-old niece one night 
when she slept at the defendant’s home. 

34 Td. at 674 (Shaw, J., dissenting). 

35 Jd. at 673. The dissent did not ad- 
dress the question of whether the “one 
more factor” the similar fact evidence al- 
lowed the jury to “consider” was propen- 
sity. Nor did it explain how the similar 
fact evidence could “show that [the vic- 
tim] was not fabricating” by any logic 
other than propensity. 

36 Rowland v. State, 680 So. 2d 502, 504 
(Fla. ist D.C.A. 1996). The courts have 
struggled with the questions of what 
constitutes a familial or custodial rela- 
tionship, and whether the similarity re- 
quirement has been met. See the major- 
ity and dissenting opinions in Sullivan 
v. State, 713 So. 2d 1023 (Fla. 2d D.C.A. 
1998). Two courts have used elaborate 
charts for these purposes. Shipman v. 
State, 668 So. 2d 313 (Fla. 4th D.C.A. 
1996); Moore v. State, 659 So. 2d 414 
(Fla. 2d D.C.A. 1995). 

37 E.g., Drake v. State, 400 So. 2d 1217 
(Fla. 1981); Evans v. State, 693 So. 2d 
1096 (Fla. 3d D.C.A. 1997). 

38 Huering, 513 So. 2d at 124. 

3° Since we do not prove propensity for 
its own sake (but rather as an interme- 
diate inference to prove something else), 
we must consider what it means to say 
similar fact evidence is being used solely 
to prove propensity. Since propensity is 


an intermediate inference used to prove 
something else, it could be said that simi- 
lar fact evidence is never used solely to 
prove propensity. The flaw in this argu- 
ment is failing to recognize that “solely,” 
in this context, means we cannot use 
propensity as a crucial link in a rel- 
evance theory, even though some other 
material issue is ultimately to be proved. 
See supra note 6. 

4° Courts in other jurisdictions have re- 
jected the corroboration theory accepted 
in Huering. Pletnikoff v. State, 719 P.2d 
1039 (Alaska App. 1986); People v. 
Tassell, 679 P.2d 1 (Cal. 1984); People 
v. Stark, 6 Cal. Rptr. 2d 408 (Cal. App. 
1992); State v. Wright, 203 N.W.2d 247 
(Iowa 1972). Huering has been criticized 
by the Florida commentators. See 
McCrory, Corroboration or Propensity? 
An Empty Distinction in the Admission 
of Similar Fact Evidence, 18 STETSON 
L.R. 171 (1988); GraHamM, HANDBOOK OF 
EvipENce §404.2 (1988 Supp.); 
EHRHARDT, FLORIDA EviIDENCE §404.18 
(1998 ed.); ELEAzOR AND WEISSENBERGER, 
FLoripa EvipENcE Ch. 404 (1992); see also 
IMWINKELRIED, UNCHARGED MISCONDUCT 
§6:05 (1984 and 1992 Supp.); WRIGHT AND 
GRAHAM, FEDERAL PRACTICE AND PROCE- 
DURE §§5177 and 5248 (1974). It is in- 
teresting to note that the author of a law 
review note cited approvingly in Huering 
also recognizes that similar fact evidence 
used for corroboration is, essentially, 
propensity evidence under another 
name. Huering directs the reader to “See 
Comment, ‘Defining Standards of Deter- 
mining the Admissibility of Evidence of 
Other Sex Offenses,’ 25 U.C.L.A. L. Rev. 
261 (1977).” Heuring, 513 So. 2d at 125. 
The author of this article admits that 
similar fact evidence admitted for cor- 
roboration “indicate[s] little more than 
the defendant’s propensity or inclination 
to commit sex crimes,” and, thus, 
“[rlegardless of the trial judge’s actual 
basis for allowing evidence of other of- 
fenses, the net result from the 
defendant’s standpoint is arguably the 
same—the demonstration of a criminal 
disposition.” Jd. at 280, 288-89. This ar- 
ticle adopted the reasoning of several 
intermediate level California appellate 
cases, which had allowed similar fact 
evidence for corroboration in molestation 
cases. The reasoning of these cases was 
later rejected by the California Supreme 
Court. People v. Tassell, 679 P.2d 1; 
People v. Brown, 22 Cal. Rptr. 2d 14 (Cal. 
App. 1993); People v. Stark, 6 Cal. Rptr. 
2d 408. 

41 Thomas, 599 So. 2d at 168 (Miner, 
J., dissenting). 

42 We may return to the question of 
what “standard” Heuring “relaxed.” It is 
clear that what was actually relaxed was 
the propensity limitation itself. The post- 
Heuring cases do not consider the mate- 
rial issue requirement to have been re- 
laxed; as discussed above, there is no 
basis for concluding that witness cred- 
ibility is more of a material issue in 
molestation cases than in other types of 
cases. As for the striking similarity re- 
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quirement, the cases indicate this is 
what Heuring relaxed. And, in a sense, 
it did. But that relaxation was based on 
the fact that the strict similarity re- 
quired for the identity-through-modus- 
operandi theory does not apply in 
Heuring-type cases. In reality, nothing 
was relaxed; the lesser degree of simi- 
larity discussed in Heuring and Saffor 
is based on the difference in admissibil- 
ity theories. The same standard still 
applies in these cases: Similar fact evi- 
dence cannot be used to prove propen- 
sity, but it can be used if it is logically 
relevant to a material issue other than 
by proving propensity. 

43 Courts in some states have specifi- 
cally created an exception to the propen- 
sity limitation in sexual assault cases. 
IMWINKELRIED, UNCHARGED MISCONDUCT 
§§4:11-4:15; Meyers, 2 EvIpENCE IN CHILD 
ABUSE AND NEGLEcT CasEs §8.11 (3d ed. 
1997). Prior to Heuring, some Florida 
judges suggested that Florida do the 
same. State v. Rush, 399 So. 2d at 528; 
Cotita, 381 So. 2d at 1153-54 (Smith, J., 
dissenting). 

44 660 So. 2d at 672. Whether it is 
proper for courts to amend §90.404 will 
depend on whether that section is con- 
sidered “substantive” or “procedural.” 
See In Re Florida Evidence Code, 372 
So. 2d 1369 (Fla. 1979). Even if court 
amendment is proper, it should be ex- 
pressly done and not accomplished sub 
silentio by a construction that purports 
to be consistent with the existing rule. 

4 Saffor, 625 So. 2d at 42 (Allen, J., dis- 
senting) (emphasis deleted). 

46 See IMWINKELRIED, UNCHARGED MIs- 
conbucT §§4:03 and 5:05-08. 

47 See Smith v. King, 11 Cr. App. Rep. 
229 (1915). 

48 This is also the logic that authorizes 
the use of similar fact evidence to rebut 
a defense of consent/fabrication in a rape 
prosecution. See Williams v. State, 621 
So. 2d 413, 417 (Fla. 1993), which relied 
on the much-abused “common scheme or 
plan” admissibility theory. 

4° Recognizing this strengthens the 
point made earlier: The admissibility of 
similar fact evidence in molestation 
cases has little to do with such things as 
authority or bonds of trust. These may 
be factors in determining whether the 
charged and uncharged acts are suffi- 
ciently similar under the doctrine of 
chances; but they are not a sine qua non 
for admissibility under that doctrine. 

50 Anderson, 549 So. 2d at 814 (Cowart, 
J., dissenting). 
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Tax Law 


The Use of Disclaimers for Flexibility in 


Planning for Qualified Retirement Assets 


state planning attorneys 

prepare wills and trust 

agreements for the pur- 

pose of minimizing federal 
estate tax. The most common plan 
for a married couple involves the 
preparation of a credit shelter trust 
and marital deduction trust for both 
husband and wife. This is com- 
monly known as an AB plan. The 
AB plan allows the couple to pres- 
ently use two unified credits’ and 
shelter up to $1,300,000 following 
the death of the second to die. 

Once the plan is prepared, the 
attorney will then work with the 
couple to fund their estate plans. 
This process requires the clients to 
retitle their assets and redesignate 
their insurance policies and quali- 
fied retirement assets.” In most 
situations, the couple will need to 
determine the primary and contin- 
gent beneficiaries of their qualified 
retirement assets. The couple’s 
nonqualified retirement assets’ will 
determine the importance of the 
beneficial designation for the quali- 
fied retirement assets. If the couple 
has nonqualified retirement assets 
that exceed twice the unified credit, 
then the beneficial designation is 
less important. If the couple does 
not have nonqualified retirement 
assets that exceed twice the unified 
credit, then the beneficial designa- 
tion is more important. 

This article will discuss the pro- 
totype estate plan for couples hav- 
ing assets that exceed one unified 
credit which include qualified re- 
tirement assets. The article will 
then discuss the estate tax and in- 
come tax issues as they apply to the 
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Estate planning for 
the use of qualified 
retirement assets 
poses many 
problems and, 
therefore, requires 
flexible planning for 
the surviving 
spouse. 


qualified retirement assets. Finally, 
the article will propose a preferred 
method to designate the beneficia- 
ries of the qualified retirement as- 
sets in order to maximize both in- 
come tax and estate tax planning. 


Disclaimer 

A disclaimer is a tool used by es- 
tate planning attorneys to redirect 
property at the death of an indi- 
vidual. The person who makes the 
disclaimer must make it within nine 
months of the death‘ of the decedent 
in order to be a qualified disclaimer 
for federal estate tax purposes. In 
addition, the individual who dis- 
claims the property cannot receive 
any benefits from the property prior 
to making the disclaimer. If the dis- 
claimer is properly made, then the 
individual who made the disclaimer 


will be deemed to have predeceased 
the decedent and the property will 
go to the next beneficiary. 

The use of a disclaimer for estate 
planning needs to be properly 
planned so that the surviving 
spouse will choose to execute the 
plan including the use of the dis- 
claimer. In the context of qualified 
retirement assets, disclaimers typi- 
cally are used to maximize an AB 
estate plan. The following case ex- 
ample demonstrates the planning 
for the use of a disclaimer. 


Case Example 

Jim and Sally Smith meet with 
an attorney to discuss estate plan- 
ning. Jim is 55 years old and is cur- 
rently working. Sally is 53 years old 
and is currently working. The 
Smiths have three children ages 18, 
23, and 25. They own a house with 
a fair market value of $300,000 and 
no mortgage. They have a joint 
stock portfolio of $350,000 and joint 
bank accounts of $200,000. Jim’s 
401(k) is worth $750,000 and 
Sally’s 403(b) is worth $450,000. 
The Smiths do not own any life in- 
surance and they are uninsurable 
due to their health. They wish to 
leave their estate equally to their 
three children, utilize revocable 
trusts in their planning, and shel- 
ter the maximum amount from fed- 
eral estate tax. 

The estate planning attorney pre- 
pares an AB estate plan based upon 
their needs utilizing revocable 
trusts, wills, and durable powers of 
attorney® for both Jim and Sally. 
The terms of the revocable trusts 
provide for a credit shelter trust and 
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a marital deduction trust. In connec- 
tion with executing the Smiths’ es- 
tate plan, the attorney advises the 
Smiths that the house should re- 
main titled as tenants by the entire- 
ties for homestead purposes. The 
stock portfolio and bank accounts 
should be divided such that one-half 
will be titled in Jim’s trust and one- 
half titled in Sally’s trust. 

The discussion then turns to the 
401(k) and 403(b) plans. The Smiths 
ask who should be the primary and 
contingent beneficiaries for the 
plans. In addition, they are con- 
cerned with the estate and income 
tax issues. 


Funding the Smiths’ AB 
Plan and Estate Tax Issues 
The Smiths’ assets present a prob- 
lem for most estate planning attor- 
neys. Their assets would typically 
be divided as follows: 
The above charts demonstrate 


$725,000 to fund the credit shelter 
trust. The nonqualified retirement 
assets total $275,000; therefore, 
$375,000 of the 403(b) is needed to 
fully utilize the balance of the credit 
shelter amount. 

The estate planning attorney 
must assist the Smiths in determin- 
ing the beneficiaries of the 401(k) 
and 403(b) plans to maximize the 
benefit of the unified credit 
amounts. The first question that the 
estate planning attorney must ad- 
dress is should the spouse or trust® 
be the primary beneficiary. If the 
spouse is the primary beneficiary, 
then the next question is should the 
children or a trust be the contingent 
beneficiary. 


income Tax and Estate 
Tax Issues for Qualified 
Retirement Assets 

Qualified retirement assets are 
defined as assets in §§401 through 


Jim’s 401(k) $750,000 
Primary Beneficiary Sally 
Contingent Beneficiary 3 children 


Sally’s 403(b) $450,000 
Primary Beneficiary Jim 
Contingent Beneficiary 3 children 


Jim Smith’s Trust 
$175,000 stock portfolio 


$100,000 bank account 


Sally Smith’s Trust 
$175,000 stock portfolio 


$100,000 bank account 


Joint Assets 
$300,000 House 


that either Jim’s 401(k) or Sally’s 
403(b) must be used to shelter both 
unified credits. If Jim died first, 
then the following assets totaling 
$1,175,000 would be included in his 
federal gross estate: 1) 401(k) 
$750,000; 2) stock portfolio 
$175,000; 3) bank account $100,000 
and one-half interest in house 
$150,000. The house would qualify 
for the marital deduction leaving 
$1,025,000 to fund the credit shel- 
ter trust. The nonqualified retire- 
ment assets total $275,000; there- 
fore, $375,000 of the 401(k) is 
needed to fully utilize the balance 
of the credit shelter amount. If Sally 
dies first, then the following assets 
totaling $875,000 would be included 
in her federal gross estate: 1) 403(b) 
$450,000; 2) stock portfolio 
$175,000; 3) bank account $100,000 
and one-half interest in house 
$150,000. The house would qualify 
for the marital deduction leaving 


408 of the Internal Revenue Code. 
They include: 401(k) plans, Indi- 
vidual Retirement Account (IRA), 
Simple IRA, TSP Plans, 403(b) 
plans, and Keough Plans. Each plan 
requires the owner to begin with- 
drawing the monies April 1 of the 
year following the year the owner 
attained age 70 1/2 under the mini- 
mum distribution rules which is 
commonly referred to as the account 
owner’s required beginning date.’ 
The modes for withdrawing the 
monies are based upon four meth- 
ods: 1) single and nonrecalculating,*® 
2) single and recalculating,’ 3) joint 
and nonrecalculating,”° and 4) joint 
and re-calculating."' The method 
must be selected on or before the 
account owner’s required beginning 
date and will determine when the 
monies will be withdrawn.” 

The single and nonrecalculating 
method allows the account owner to 
withdraw the account over a fixed 
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period of time. For example, if the 
account owner is 71 and has a life 
expectancy of 15.3 years, then the 
account will be withdrawn over 15.3 
years. The account owner will re- 
duce his life expectancy by one year 
and then divide the balance by his 
current life expectancy.'® The ac- 
count owner will continue to use this 
method until the entire account is 
withdrawn at the end of the 15.3- 
year term. 

The single and recalculating 
method allows the account owner to 
withdraw the account based upon 
his life expectancy for that year.'* 
For example, if the account owner 
is 71 and has a life expectancy of 
15.3 years, then he will withdraw 
an amount by dividing the account 
balance by his life expectancy for 
that year. In subsequent years, the 
account owner will continue to re- 
calculate his life expectancy in or- 
der to determine the minimum dis- 
tribution for that year. 

The minimum distribution rules 
for both nonrecalculating and recal- 
culating for joint life expectancies 
have special rules depending on 
whether the account owner’s spouse 
is the beneficiary. If the spouse is 
the beneficiary, then the account 
owner and spouse will use their ac- 
tual ages to determine their joint life 
expectancy.’ For instance, if the 
account owner is 71 and his spouse 
is 50, they will use both ages. If the 
account owner’s beneficiary is some- 
one other than his spouse, then for 
purposes of determining life expect- 
ancy, the beneficiary will be deemed 
not more than 10 years younger 
than the account owner.” For in- 
stance, if the account owner and the 
beneficiary’s ages are 71 and 50, 
then the rules state that while the 
owner is alive the person who is 50 
will be deemed to be age 61 for pur- 
poses of calculating their joint life 
expectancy. If there are multiple 
beneficiaries, the beneficiary with 
the shortest life expectancy will be 
used to determine the joint life ex- 
pectancy."’ In addition, should the 
beneficiary die and a replacement 
beneficiary be used to determine 
joint life expectancy, then the 
substitute’s age cannot extend the 
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original beneficiary’s life expect- 
ancy.'* For instance, if the benefi- 
ciary is age 64 when she dies and 
the new beneficiary is age 60, then 
the account owner will continue to 
use the joint life expectancy based 
upon the 64-year-old.'® Conversely, 
the life expectancy can be shortened.” 
For example, if the beneficiary died 
at age 66 and the new beneficiary is 
age 69, the account owner will use his 
age and the 69-year-old age to calcu- 
late life expectancy. 

In the event the account owner 
died prior to the required beginning 
date, the designated beneficiary can 
either a) withdraw all the money 
and pay the income tax”! or b) with- 
draw the money over a five-year pe- 
riod.”” However, special rules apply 
if the owner’s spouse is the desig- 
nated beneficiary. In this case, the 
spouse may: a) withdraw all the 
money and pay the income tax,” b) 
withdraw the money over a five-year 
period,” c) wait until the date that the 
account owner would have attained 
the age of 70 1/2 and begin withdraw- 
ing the account,” or d) roll over the 
account to the spouse’s IRA.” 

In the event that the account 
owner died subsequent to the re- 
quired beginning date, the with- 
drawal of the funds depends upon 
whether the designated beneficiary 
is a spouse or nonspouse. If the ben- 


monies over a five-year period.* If 
the beneficiary is a qualified trust, 
then the beneficiary can either a) 
withdraw the money and pay the in- 
come tax™ or b) withdraw the monies 
over a period based upon the oldest 
beneficiary of the trust agreement.” 

Returning to the Smiths, the es- 
tate planning attorney suggests that 
Jim and Sally select each other as 
the primary beneficiary and their 
children as the contingent benefi- 
ciary of their 401(k) and 403(b). The 
estate planning attorney explains 
that Sally, thereby, will have five 
options at Jim’s death depending on 
whether he reached his required 
beginning date: a) roll over Jim’s 
401(k) into her IRA; b) withdraw the 
money over a five-year period; c) de- 
lay withdrawing the money until the 
year that Jim would have become 
age 70 1/2; d) continue to take the 
money out based upon Sally and Jim’s 
life expectancy until Sally dies; or e) 
disclaim a portion of Jim’s 401(k) so 
that the children will receive it as the 
contingent beneficiaries. 


The estate planning attorney in- 
forms the Smiths that a rollover of 
the 401(k) will reduce Jim’s credit 
shelter trust by $375,000. He fur- 
ther states that this will result in 
additional estate tax of $166,750 at 
the death of Sally.** He also tells the 
Smiths that Sally will lose control and 
use of any monies that she disclaims, 
but that the use of the disclaimer will 
eliminate the additional estate taxes 
which would be due. 

The Smiths ask what will happen 
if they designate the trust as the 
primary beneficiary of their quali- 
fied retirement assets. Designating 
the trust as the primary beneficiary 
allows the complete use of the credit 
shelter trust; however, Jim or Sally 
may lose their ability to roll over the 
amount which exceeds the credit 
shelter trust and thereby may lose 
the benefit of the additional period 
of deferment of the payment of in- 
come tax.*’ In this case, Jim may be 
required to continue to use Sally’s 
distribution schedule on $75,000, 
and Sally may be required to con- 
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eficiary is the surviving spouse, then 
the spouse has three options: a) 
withdraw all the money and pay the 
income tax,”’ b) roll over the account 
to the spouse’s IRA,” or c) continue 
to withdraw the monies using the 
same schedule that the owner was 
using prior to his or her death.” 
However, if the designated benefi- 
ciary is a person other than the sur- 
viving spouse, then the person can 
either a) withdraw the account and 
pay the income tax” or b) withdraw 
the money based upon a schedule 
using the recipient’s age and ac- 
counting for the number of years 
that the decedent received monies 
after attaining age 70 1/2.*' If the 
beneficiary is not a natural person 
and is not a qualified trust agree- 
ment, then the beneficiary can a) 
withdraw the money and pay the 
income tax*? or b) withdraw the 
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tinue to use Jim’s distribution 
schedule on $375,000.** 

The estate planning attorney fi- 
nally recommends that the Smiths 
designate each other as the primary 
beneficiary and their trusts as the 
contingent beneficiary of their 
401(k) and 403(b). Designating the 
trust as the contingent beneficiary 
allows the complete use of the credit 
shelter amount” by allowing Jim or 
Sally to disclaim the portion of the 
401(k) or 403(b) that is needed to 
utilize the balance of the credit shel- 
ter trust, if that result is desirable 
at the death of the first spouse. The 
balance of the 401(k) or 403(b) could 
then be rolled over to either Jim or 
Sally’s IRA so that they could select 
a new primary beneficiary. 


interplay Between Income 
Tax and Estate Tax for 
Qualified Retirement Assets 
Using Trust Agreements 

A nongrantor irrevocable trust*’ is 
taxed pursuant Subchapter J of the 
Internal Revenue Code. The rules 
provide a conduit method for pay- 
ing income taxes. Trusts have com- 
pressed tax brackets and reach the 
39.6 percent tax bracket over $8,350 
of taxable income.” In addition, 
trusts are subject to the same capi- 
tal gains tax rates as individuals. If 
the trust distributes all of its income 
to the beneficiaries for the current 
tax year, then the trust receives a 
deduction equal to the distribution, 
and, therefore, it does not pay in- 
come tax on that amount.* If the 


Qualified retirement 
assets which are 
either owned by or 
designated to a 
nongrantor 
irrevocable trust 
have unique income 
tax issues. 


trust does not distribute all of its 
income to the beneficiaries, then the 
trust will pay the income tax on the 
monies.** For example, if the trust 
earns $50,000 of income in 1999 and 
distributes 100 percent to the ben- 
eficiaries, then the beneficiaries will 
pay the tax and the trust will pay 
nothing. If the trust only distributes 
$10,000 of income to the beneficia- 
ries and retains $40,000 of income, 
then the beneficiaries will pay the 
income tax on the $10,000 and the 
trust will pay income tax on the 
$40,000.“ If the beneficiaries are in 
a lower income tax bracket than the 
39.6 percent tax bracket for trusts 
generating income in excess of 
$8,350, it generally is beneficial to 
distribute the income to them in- 
stead of paying the tax at the trust’s 


| wish they had never invented the cone of contempt. 
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income tax bracket. 

Qualified retirement assets which 
are either owned by or designated 
to a nongrantor irrevocable trust 
have unique income tax issues. The 
monies that are paid from the quali- 
fied retirement asset to the trust 
pursuant to the minimum distribu- 
tion rules are deemed to be income 
for federal income tax purposes.“ 
The actual distribution will be allo- 
cated to income and principal for fi- 
duciary accounting purposes. This 
creates an inherent conflict between 
preservation of the principal of the 
credit shelter trust and distributing 
monies to the surviving spouse to 
reduce the income tax burden. 

In the event that Jim died first, 
Sally would disclaim $375,000 of 
Jim’s 401(k) to the credit shelter 
trust created in Jim’s trust agree- 
ment, and Sally would also roll over 
the $375,000 balance of Jim’s 401(k) 
to her IRA. In the event that Sally 
died first, Jim would disclaim 
$375,000 of Sally’s 403(b) to the 
credit shelter trust created in Sally’s 
trust agreement, and Jim would 
also roll over the $75,000 balance of 
Sally’s 403(b) to his IRA. Under ei- 
ther situation, $375,000 of either 
Jim or Sally’s qualified retirement 
assets would thereby make up part 
of the credit shelter trust. 

Jim’s credit shelter trust will be- 
gin receiving distributions from the 
401(k) pursuant to the minimum 
distribution rules at the time of his 
death. The trust will pay income tax 
based upon the monies that are 
earned by the trust and the distri- 
butions that are made by the 401(k). 
If the taxable income of the trust, 
including the amounts received from 
the 401(k), exceeds $8,350, then the 
trust will pay income tax at the 39.6 
percent income tax bracket. If Sally 
is in the 39.6 percent income tax 
bracket, there will be no difference 
on how much the children will ulti- 
mately receive. If Sally is in the 28 
percent income tax bracket, the 
trust will lose 11.6 percent (i.e., 39.6 
minus 28) of the monies. 


Conclusion 
Estate planning for the use of 
qualified retirement assets poses 
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many problems and, therefore, re- 
quires flexible planning for the sur- 
viving spouse. First, the estate plan- 
ning attorney must identify whether 
the qualified retirement assets will 
be used to fund the credit shelter 
trust at the death of the first spouse. 
Second, the assets must be correctly 
designated so that the surviving 
spouse will be able to redirect the 
qualified retirement assets without 
losing control and use of the assets. 
Third, the surviving spouse must 
consider the income tax impact 
should a portion of the qualified re- 
tirement assets be used to fund the 
credit shelter trust. Finally, the sur- 
viving spouse needs to determine 
whether or not his or her interest 
should be paramount over the inter- 
ests of the children as the ultimate 
recipients of the qualified retire- 
ment assets. O 


1T.R.C. §2010. The term “unified 
credit” was changed to the “applicable 
credit amount” in the Taxpayer Relief 
Act of 1997 (Pub. L. No. 105-345). For 
ease of terminology, the author means 
the applicable credit amount when he 
refers to the unified credit. The unified 
credit for decedent’s dying in tax year 
1999 will shelter $650,000 of property. 
The credit is increasing and will shelter 
$1,000,000 of property for decedent’s 
dying after December 31, 2005. 

2 The term “qualified retirement as- 
sets” does not include a pension plan or 
any other plans that will terminate at 
the death of either the decedent or the 
decedent’s spouse. 

3 The term “nonqualified retirement 
assets” is defined as any assets which 
are not contained in I.R.C. §401 through 
408 (1986) (Hereinafter all references 
to the Internal Revenue Code of 1986 
shall be to the “Code” or to “I.R.C.”). The 
term includes real estate, stocks and 
bonds, personal property, and any other 
assets owned by the decedent at the time 
of his death. 

4 The author acknowledges that a dis- 
claimer must be exercised within nine 
months of the creation of the property 
right or within nine months of the death 
of the decedent, whichever shall occur 
first. IL.R.C. §2518. This article only dis- 
cusses disclaimers that must be exer- 
cised within nine months of the 
decedent’s death. 

5 A properly drafted durable power of 
attorney will allow the attorney-in-fact 
to execute disclaimers on behalf of an 
incompetent individual. Absent a du- 
rable power of attorney, a guardian 
would need to be appointed for the inca- 
pacitated individual in order to execute 
a disclaimer. 

® For purposes of this article, the des- 


ignation of a qualified retirement asset 
to a revocable living trust agreement 
means the credit shelter trust created 
under the terms of the trust agreement. 
Specifically naming the credit sheltered 
trust (as opposed to the decedent’s revo- 
cable trust) would eliminate the accel- 
eration of income in respect to a dece- 
dent pursuant to I.R.C. §691 which could 
occur if the trust agreement provides for 
a pecuniary formula. There are no ac- 
celeration of income issues if a fractional 
share formula is used. 

7 L.R.C. §401(a)(9)(C). Employees who 
continue to work beyond age 70 ° are 
allowed to delay withdrawing monies 
under the minimum distribution rules. 
LR.C. §401(a)(9)(C)(i). Five percent own- 
ers must begin withdrawing monies pur- 
suant to the minimum distribution rules 
regardless of whether they continue to 
work. I.R.C. §401(a)(9)(C)(ii). 

8 I.R.C. §401(a)(9)(A) and Prop. Treas. 
Reg. §1.401(a)(9)-1(c) Question B-1. 

10 T.R.C. §401(a)(9)(D), (E). 

Jd. The joint and recalculating 
method may only be selected in the event 
that the account owner’s spouse is the 
designated beneficiary. I.R.C. 
§401(a)(9)(D). 

2 L.R.C. §401(a)(9)(C). See supra note 
7 regarding start date for minimum dis- 
tribution rules for specific employees. 

13 Prop. Treas. Reg. §1.401(a)(9)-1(d). 

Td: 

15 Prop. Treas. Reg. §1.401(a)(9)-1(b) 
Question and Answer E-1. 

16 Prop. Treas. Reg. §1.401(a)(9)-2. This 
is known as the minimum distribution 
incidental benefit requirement (MDIB). 

17 Prop. Treas. Reg. §1.401(a)(9)-1(b) 
Question and Answer E-5. 

18 Prop. Treas. Reg §1.401(a)(9)-1(c)(1). 

19 

21 T.R.C. §401(a)(9)(B). 

22 T.R.C. §401(a)(9)(B)(ii). 

23 T.R.C. §401(a)(9)(B). 

24 T.R.C. §401(a)(9)(B)(ii). 

1.R.C. §401(a)(9)(B)(iv). See also 
Bergman and Reynolds, 350 T.M., Plan 
Selection—Pensions and Profit-Sharing 
Plans, Worksheet 2. 

26 T.R.C. §402(c)(9) and Prop. Treas. 
Reg. §1.408-8(A) Question and Answer 
A-4. See also Acker, 855 T.M., Estate and 
Trust Administration—Tax Planning, 
Art. XII, §C. 

27 T.R.C. §401(a)(9)(B). 

28 See supra note 26. 

29 T.R.C. §401(a)(9)(B)(iii). 

30 T.R.C. §401(a)(9)(B)G). 

31 L.R.C. §401(a)(9)(B)(iii). 

32 L.R.C. §401(a)(9)(B)(i). 

33 T.R.C. §401(a)(9)(B)Gi). 

34 L.R.C. §401(a)(9)(B)(i). 

35 T.R.C. §401(a)(9)(B)(ii) and (iii); Prop. 
Treas. Reg. §1.401(a)(9)-1(c) Question 
and Answer D-5. 

36 This is based upon an increase of 
$375,000 of Jim’s 401(k) which could 
have been sheltered by the credit shel- 
ter trust. This assumes that Jim died in 
1999 and that Sally died 10 months later 


in the year 2000 when the unified credit 
is $220,550 and will shelter $675,000. 

37 The trustee of a revocable living 
trust can disclaim its interest as the ben- 
eficiary of a qualified retirement asset. 
After the trustee makes the disclaimer, 
the interest passes either to the contin- 
gent beneficiary, if any, or to the account 
owner’s personal representative under 
the terms of the individual’s will. The 
surviving spouse could then rollover the 
qualified retirement asset providing that 
the surviving spouse is the contingent 
beneficiary. If the event that the account 
owner only named the trust, then the 
terms of the account owner’s will will 
control. The Internal Revenue Service 
has issued various private letter rulings 
dealing with these issues. For a discus- 
sion of these issues see Wenig, 848 T.M., 
Disclaimer, art. II, §B(4). 

38 This is based upon $725,000 of as- 
sets (excluding the house) less a unified 
credit of $650,000 for 1999. 

3° This is based upon $1,025,000 of as- 
sets (excluding the house) less a unified 
credit of $650,000 for 1999. 

40 Fditor’s note: The author acknowl- 
edges that the focus on this article is to 
analyze ways in which to fully utilize the 
credit shelter amounts. Further, in 
larger estates, it may not be beneficial 
to fully utilize the credit shelter amount; 
the analysis requires that you “run the 
numbers” to determine whether the “for- 
gone” estate tax benefit (by not fully 
funding the credit shelter trust) is 
greater than tax benefit of deferral by 
rolling over part or all of the deferred 
compensation if the designated benefi- 
ciary is the surviving spouse. 

4! Ifthe trust is deemed a grantor trust 
pursuant to I.R.C. §§671-678, then the 
grantor will pay income tax on the in- 
come until the power is either released 
or terminated. 

#2 T.R.C. §1(e). 

48 T.R.C. §651(a). 

44 T.R.C. §661(a). 

46 The author acknowledges that the 
taxpayer can have a tax basis in the 
qualified retirement asset. For purposes 
of this article, all qualified retirement 
assets are subject to income tax and the 
taxpayer does not have a basis in the 
account. 
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Settlement Offers in Personal Injury: 


Identifying the Break-even Offer 


nsurance companies collect 
premiums to offset risk for the 
products they sell. The pre- 
mium structures that are used 

are determined by actuaries and are 
based upon historical data. There 
is a multitude of available data to 
help the personal injury attorney 
assess the reasonableness of an of- 
fer of settlement. This data can be 
used to determine actuarially the 
break-even point for assessing 
whether the case should be tried 
before a jury. This is the same 
methodology that insurance compa- 
nies employ to set their premium 
structures. Successful attorneys of- 
ten negotiate very conservatively, 
accepting offers well below the 
break-even point, simply because 
they have not made an empirical as- 
sessment of the break-even point. 
Actuaries set premium schedules 
on the basis of probability of claims, 
and these probabilities are deter- 
mined with historical data showing 
both the likelihood of a claim and 
the probable exposure of the claim. 
By utilizing this data in order to 
determine these probabilities, the 
actuary does not guarantee the 
amount of any one claim, or 
whether it will occur. The actuary 
simply understands probability 
theory: In the long run, higher than 
projected claims will be offset by 
lower than projected claims, balanc- 
ing everything out to the total pro- 
jected claims amount. This same 
principle is used by Las Vegas and 
state lottery odds-makers, and a 
long list of other professionals, in- 
cluding the military and NASA. It 
can be applied to personal injury 
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The attorney's 
acquired instinct 
about what can 

reasonably be won 
is important, but it 
represents only one 
factor of several in 
determining break- 
even settlement 
offer. 


cases to assist the attorney in de- 
ciding when to accept an offer of 
settlement or whether a jury trial 
provides the likelihood of a greater 
benefit to the client and attorney. 


Economic Factors 
© Time is Money 

Anyone who earns money on the 
basis of favorable results under- 
stands the importance of the say- 
ing “time is money.” Such individu- 
als also understand all the 
components that figure into the 
“time is money” equation: 1) Delay 
means more work for the attorney 
once the insurance company de- 
fense attorney is engaged; 2) delay 
makes the same money worth less 
because of the effect of inflation; 3) 
delay limits the number of new 
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cases that the attorney can handle 
during the delay period; and 4) de- 
lay poses the additional risk that if 
a jury award does not equal or ex- 
ceed 75 percent of the insurance of- 
fer, the client may be responsible 
for attorneys’ fees and costs.’ All of 
these factors have an economic im- 
pact of reducing the value of a jury 
award, and the personal injury at- 
torney often relies upon seat-of-the- 
pants guesswork to decide when to 
accept an offer of settlement and 
what to offer as a counter proposal. 
Some attorneys know that the time 
for guesswork has passed, and they 
now employ jury consultants to 
eliminate some of that guesswork. 
The personal injury attorney can 
likewise eliminate some of that 
guesswork. 
¢ The First Step 

The first thing that needs to be 
done is to retain an expert to per- 
form a valuation of the economic 
loss. This is an essential first step 
because it is necessary in determin- 
ing the break-even point for pur- 
poses of settlement. It also tells the 
adjuster that you are serious about 
the claim and that you may take the 
matter to a jury. A well-supported 
valuation report setting forth the 
extent of the loss demonstrates your 
good faith in the negotiation process 
by showing that there is a legiti- 
mate claim. After all, if you are un- 
willing to invest in this report, how 
could you possibly convince the ad- 
juster of the value of the case, let 
alone show that you intend to pur- 
sue it in a court of law if faced with 
an unreasonable offer? Without a 
competent professional valuation, 
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you have significantly less proof to 
offer an adjuster on the value of the 
economic loss. Again, it also demon- 
strates that you are preparing your 
case for a jury. 

The authors believe that if attor- 
neys used experts more often, they 
would make more money per case, 
and would spend less time and ef- 
fort on cases that proved to be less 
profitable.? This would serve the 
public interest as well. Eventually, 
use of the expert reports would 
translate into raising the break- 
even point for settlement purposes 
because adjustors would have to re- 
evaluate the low offers they would 
ordinarily make.’ If the plaintiffs 
attorneys rejected settlement offers 
that were far below the valuation 
break-even amount, then low insur- 
ance company offers would lead to 
more trials that the insurance com- 
panies lost, thereby raising claims 
costs and improving public respect 
for personal injury attorneys. It 
would literally force the insurance 
companies to take a serious look at 
the valuation supporting the break- 
even point, and this would favor 
everyone’s interest. Instead, the 
authors believe that many adjustors 
bet that a case will not go to court 
because more often than not either 
the attorney or the client may be 
unwilling to endure the trial pro- 
cess. A valuation of the break-even 
settlement can change this attitude 
because negotiations currently are 
controlled by guesswork, and the 
attorney with limited resources can- 
not afford to guess wrong. This gen- 
erally forces most settlements at the 
lower end of their value, and this 
works to the insurance company’s 
advantage. 
¢ The Second Step 

The second step is to have a con- 
ference with the actuary following 
the initial valuation report of the 
economic loss. The report should 
delineate the value of the economic 
loss. But other issues figure into the 
jury award. Juries often award 
amounts different than what the 
report supports. The actuary needs 
the input of the attorney for advice 


upon all of the variables of each par- 
ticular case (i.e., skill of the attor- 
ney, client as a witness, etc.), includ- 
ing the strength of the proof that can 
now be provided. The actuary can 
then use this information to estab- 
lish a break-even amount. 

The break-even amount will con- 
sider many things. First, it will fac- 
tor in the extra time required dur- 
ing the process of litigation. It will 
factor in the estimated time that will 
be invested for trial preparation and 
trial. It also will factor in the an- 
ticipated out-of-pocket expert wit- 
ness’ fees and other related court 
costs. An early settlement could be 
earning interest upon its receipt, 
and these lost earnings will continue 
until the matter is resolved. This 
might even include an appeal. Fi- 
nally, a discount must be introduced 
to provide for the contingency that 
the client is ordered to pay statutory 
attorneys’ fees if an unfavorable re- 
sult occurs at trial. Determining the 
values for this last contingency will 
be the most complex part of what 


otherwise can be described as a 
straightforward and noncomplex 
valuation.™ 

Example: Assume that you can 
easily establish damages in excess 
of $25,000, which happens to be the 
policy limit, and that this is a soft 
tissue injury. Assume further that 
experience shows that you will 
spend 30 hours for discovery-related 
matters once litigation is underway, 
and another 15 to 20 hours prepar- 
ing for and representing your client 
at trial, and that your hourly rate 
is $200, and that the hourly rate for 
insurance company counsel is $150, 
and that the insurance attorney will 
spend 20 percent more time than 
you. Also assume that the insurance 
company has no out-of-pocket ex- 
penses for a claim as small as this. 
Assume that experience shows a 35 
percent incidence of plaintiff attor- 
neys failing to receive 75 percent of 
the insurance company’s offer. Fi- 
nally, you expect your client to re- 
ceive an award of $25,000 should 
you proceed to trial, and you antici- 
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pate expenses of $3,500 for expert 
witness fees and other related ex- 
penses, of which 70 percent is recov- 
erable in the event that your client 
wins, and you expect that the pro- 
cess will take two years. Assume an 
eight percent rate of interest for the 
time value of money (related exclu- 
sively to a valuation of the break- 
even amount). 

Your break-even offer is $13,479, 
based upon the above information: 
$21,433 - $3,001 + $1,365 - $9,500° 
- $2993 + $6,175, where $21,433 is 
the present value of the expected 
recovery; $3,001 is the present value 
of related court cost expenditures; 
$1,365 is the present value of the 
recoverable court related expenses; 
$9,500 is the value of the 47.5 hours 
of time that you expect to invest in 
a case going to trial; $2,993 is the 
expected loss on attorneys’ fees; and 
$6,175 is the expected recovery of 
attorneys’ fees. This means, if you 
have a half dozen cases like this in a 
year, you can expect two of them to 
fall short of the break-even point, and 
four of them to exceed the break-even 
point, with the average settling some- 
where near the break-even point. 

There can now be another side to 
the negotiation process. Based upon 
the information provided in the 
above example, the insurance 
company’s expected payout is 
$13,047, plus what your client wins 
from a jury: $8,500 + $6,175 + 
$1,365 - $2,993, where $8,500 is the 
cost of the insurance company attor- 
neys’ fees. This is the amount that 
they will have to pay on average for 
attorneys’ fees and related costs. It 
includes their expected fees, and the 
average amount of attorneys’ fees 
that they will have to pay the other 
side. It also nets that payout with 
the average amount of recovered 
attorneys’ fees that they expect to 
receive when the jury award is less 
than 75 percent of what the insur- 
ance company offered. As the insur- 
ance company has an expected pay- 
out of $13,047, plus what a jury 
awards your client, it is plain to see 
the extent of the plaintiffs bargain- 
ing power that he or she fails to use 
in the negotiation process. The 
plaintiffs attorney can turn those 


tables by spending more time and 
money in preparation for trial. 

The break-even amount deter- 
mined by the previous example as- 
sumed that there was no issue re- 
lated to fault and causation, and 
that you will win if you proceed to 
court. If winning the case is in 
doubt, the settlement amount is re- 
duced to far below the probability 
of winning, multiplied by the break- 
even amount determined above. 
Other contingencies then enter into 
the calculation. 

Example 2: Suppose that there 
was only a 50 percent chance of a 
finding of fault or causation in the 
above example. The above example 
assumed that empirical data sup- 
ported a 35 percent chance that your 
client will have to pay insurance 
company attorneys’ fees, based upon 
ajury award of less than 75 percent 
of the insurance company settle- 
ment offer. But when there is only a 
50 percent chance of winning, there 
is only a 32.5 percent® chance that 
your client will not have to pay those 
fees: (50 percent)(100 percent - 35 
percent). This changes the above 
break-even point dramatically, and 
by much more than 50 percent. In 
fact, the new break-even point is 
now well below zero: $10,717 - 
$3,001 + $683 - $9,500 - $5,771 + 
$3,088, where each result is posi- 
tioned in the same place as before, 
and represents the same contin- 
gency as before, modified by the 
chance of winning. 

In the modified example, you ex- 
pect to receive net cash (i.e., after 
all expenses are paid) of $5,716 for 
47.5 hours of expected time that you 
will invest and then you get to keep 
only a percentage of it. With this set 
of facts, you would be well advised 
to encourage your client to accept a 
small insurance company award, or 
alternatively require that the client 
front all of the out-of-pocket ex- 
penses. 

Example 3: Modify example 2 to 
provide a 90 percent chance of win- 
ning. 

The break-even offer is now 
$10,028: $19,290 - $3,001 + $1,229 
- $9,500 - $3,548 + $5,558. This ex- 
ample was provided to show the sen- 
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sitivity of the break-even amount to 
the determination of fault: Simply 
a 10 percent doubt on the outcome 
of fault can lower the break-even 
settlement offer by 25.60 percent. 
Yet this is a number which is very 
sensitive to the facts also. The con- 
clusion that one should reach by the 
three examples provided is that it 
may not be good business practice 
to simply rely upon seat-of-the- 
pants guesswork in assessing per- 
sonal injury settlement offers. A per- 
suasive professional valuation may 
convince an adjustor to produce an 
attractive settlement offer where the 
seat-of-the-pants approach may not. 
¢ Fault as a Valuation Issue 

The authors believe that 
oftentimes fault and causation can 
be resolved as a valuation issue. 
Many accident victims have had 
prior accidents and the insurance 
companies seek to escape liability by 
blaming the loss on a previous injury. 
This can be resolved as a valuation 
issue by valuing the after-the-last- 
accident loss less the value of the 
before-the-last-accident loss. This 
should remove the issues of fault and 
causation and zero in on the amount 
attributable to the last accident. 

This introduces a problem for de- 
termining the break-even offer be- 
cause the loss is decreased while the 
valuation expense is doubled. To 
deal with this problem, you might 
want to employ ballpark valuation 
results and only do the two valua- 
tions if the case goes to trial. While 
this middle procedure could possi- 
bly increase overall valuation ex- 
pense, it does so only when you have 
no choice because of a low insurance 
company offer. 
e Statutory Attorneys’ Fees: Deter- 
mining the Rate of Incidence 

Soft tissue injury awards tend to 
be small and a much smaller per- 
centage of the supported loss (based 
upon testimony and written reports) 
than the more severe injuries. For 
this reason, data pools from which 
incidence data can be drawn must 
separate the soft tissue injury from 
the more severe injuries.’ Within 
each category, two distinct subset 
categories must be created for cases 
when there is significant doubt 
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about their success. Creating two 
categories within each category may 
tend to overexpose the risk of loss of 
statutory fees, but built-in conser- 
vatism is necessary for calculations 
where the break-even offer is a small 
percentage of the expected jury 
award. It would be preferable to cre- 
ate an incidence amount slightly 
higher than to create unwarranted 
confidence on an amount which may 
overstate the break-even offer even 
by a small amount. 

Other natural break points in the 
data may be determined if they are 
shown to exist. For example, it may 
be warranted to divide pools into two 
or more categories depending upon 
the extent of exposure. Cases involv- 
ing high attorneys’ fee awards may 
naturally change the incidence 
amounts because high exposure may 
tend to change the way in which a 
case is tried. Incidence rates may 
vary from county to county and even 
city to rural. Before deciding to sepa- 
rate the subpool into more subpools 
by category, natural break points 
must be determined from random 
break points, which can occur when 
the pool has insufficient data. 


Publications Showing 
Average Settlements 

Ever hear of the self-fulfilling 
prophecy? It favors the insurance 
company when the injury attorney 
looks at raw data and is influenced 
by it, especially when attorneys do 
not do the things they need to do to 
win cases and maximize the settle- 
ment offer. It also provides statis- 
tics that work against the better at- 
torneys and give a false sense of 
confidence to the more average at- 
torneys, because composite figures 
show results which are averaged 
between both types of attorneys. 
Composite figures also do not reflect 
the differences between an attorney 
who has really invested money and 
time in a case and one who has not. 
Composite figures do not impute the 
strength of the facts of a particular 
case or the skill of the plaintiffs at- 
torney in maximizing the award. 
This is why the valuation process of 
the break-even point must use your 
input, as an attorney, in helping you 
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to decide when to settle and when 
to go to trial. Composite figures do 
nothing to help you make good busi- 
ness decisions. 

Even if the composite figures could 
be relied upon, which they cannot for 
the reasons already stated, average 
awards still tell you nothing about a 
break-even settlement amount. Ac- 
cordingly, composite figures tend to 
provide a great deal of misleading 
information, if they are relied upon 
in the decision-making process. 


Conclusion 

An economic valuation of the loss 
is an essential first step in the valu- 
ation of the break-even offer. It is 
also essential to the bargaining pro- 
cess because it tells the adjustor 
that you have a legitimate claim and 
that you will go to court if that per- 
son does not make a reasonable 
settlement offer. 

The attorney’s acquired instinct 
about what can reasonably be won 
is important, but it represents only 
one factor out of several in the de- 
termination of the break-even 
settlement offer. If attorneys allow 
themselves to be influenced by pub- 
lished composite average awards for 
particular injuries, then the in- 
surance companies can use this 
against them. They can skew offers 
to well below the average amount 
on cases that the injury attorney will 
very likely win, while offering ri- 
diculously low amounts on cases 
where there may be some small 
doubt. Yet even the insurance com- 
pany has to deal with costs that it 
has to bear defending cases when 
there is significant doubt about a 
plaintiffs victory. 

Hopefully, personal injury attor- 
neys will use the valuation of settle- 
ment offers as a business tool. By 
doing this and observing that it 
works over the long run, the per- 
sonal injury attorney will be able to 
devote less time and even turn away 
the undeserving cases (after devel- 
oping some experience on what a 
valuation would likely show on a 
client with similar circumstances). 
This will even free up money for in- 
surance companies to pay higher 
amounts on the more worthwhile 


cases. The public at large is served, 
and the personal injury attorney 
earns more money per case. That 
should be everyone’s goal. 


1 See Fia. Stat. §768.79. 

2 The authors acknowledge that many 
personal injury attorneys accept as good 
will some of the less profitable cases. 

3In Dyes v. Spick, 606 So. 2d 700 
(Fla. 1st D.C.A. 1992), the court noted 
that many cases may have upheld 
seemingly very low jury awards, but 
that such awards were made prior to 
the 1986 statute and were also prior 
to the itemized verdict statute, Fia. 
Stat. §768.77 (1989) and the remitti- 
tur and additur statute, Fia. Star. 
§768.74 (1989), both of which require 
that awards be reasonably related to 
the amount of damages proved. 

4 The premise behind the break-even 
offer is that the plaintiffs attorney is 
very busy and that such an attorney can- 
not afford to invest time in too many 
cases for which he or she is not well com- 
pensated. For this reason, the break- 
even offer of settlement may not be ap- 
plicable to younger attorneys who may 
need to attract overhead income. 

5 Attorneys’ fees were not discounted 
on the basis of the time value for money, 
and this is based upon the assumption 
that their fees are continually adjusted 
upward to offset the discount that infla- 
tion may have on that future fee. 

6 This is merely the result of the way 
probability works. If by removing the 
issue of fault, there is no chance that the 
insurance company offer will exceed 75 
percent of a jury award, then an intro- 
duction of a 50 percent chance of losing 
on fault means that there is a 50 per- 
cent chance that any insurance company 
offer will exceed what you will win. 

7 It may also be a good idea to use data 
pools generated solely after 1986 tort 
reform. 
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of the Trial Lawyers Section, Michael G. 
Tanner, chair, and D. Keith Wickenden, 
editor. 
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Letters 


(Continued from page 4) 
tion of the judgment itself. 

The problem with federal judg- 
ments, as in Lott, is complicated by 
28 U.S.C. §1962 which provides that 
federal judgments shall be liens on 
property located within a state in 
the same manner, to the same ex- 
tent and under the same conditions 
as state court judgments. Therefore, 
although under §95.11(2)(a) the life 
of a federal judgment is only five 
years, if that judgment becomes a 
lien within those five years, the lien 
may remain enforceable beyond the 
life of the judgment. 

In fairness to Mr. Tanner, he does 
state that the discovery in Balfour 
should have been permitted, “if 
Balfour’s judgment was properly 
recorded or if the execution had been 
delivered [to the Dade County sher- 
iff or U.S. Marshal].” I write merely 
to rebut the suggestion that §95.11 
only applies to new and independent 
actions and not to actions taken to 
execute upon or collect a judgment. 

FREDERIC J. DiSPIGNA 
Boca Raton 


Author Responds 

I must respectfully disagree with 
Mr. DiSpigna’s analysis of Lott, 
Young, and 28 U.S.C. §1962 for the 
reasons stated in the article. Any- 
one interested in the subject should 
simply read the cases and statutes 
and make their own judgment as to 
whether the article is correct. 

None of Mr. DiSpigna’s remarks 
as to judgment liens were presented 
to, or decided by, the 11th Circuit in 
Balfour and 28 U.S.C. §1962 is un- 
equivocal that the liens of the judg- 
ments of federal courts sitting in 
Florida “shall be a lien on the prop- 
erty located in such State in the 
same manner, to the same extent 
and under the same conditions as a 
judgment of a court of general juris- 
diction in such State... .” Under 
F.S. §§55.081 and 55.10 the lien of 
a Florida circuit court judgment is 
enforceable for up to 20 years after 
entry of the judgment. 

MICHAEL G. TANNER 

Jacksonville 
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Administrative Law 


Equitable Tolling in Florida 


Administrative Proceedings 


he role of equity in the ad- 

ministrative process is 

mysterious. While equi- 

table principles have been 
relied upon to modify or reverse 
agency actions, the genesis and 
scope of these principles is less than 
clear. For example, application of 
the doctrine of laches has been con- 
sidered in various disciplinary pro- 
ceedings, but no clear rule has 
emerged. See Ong v. Department of 
Professional Regulation, 565 So. 2d 
1385, 1386-1387 (Fla. 5th DCA 
1990). Another equitable doctrine— 
equitable tolling—has been applied 
to excuse the otherwise untimely 
initiation of administrative pro- 
ceedings. This article reviews the 
application of equitable tolling in 
appellate decisions, and discusses 
that application in light of recent 
revisions to administrative statutes 
and rules.! 


Doctrine of Equitable Tolling 

One definition of “equitable toll- 
ing” is: “The doctrine that the stat- 
ute of limitations will not bar a 
claim if the plaintiff, despite dili- 
gent efforts, did not discover the 
injury until the limitations period 
had expired. Equitable tolling does 
not require misconduct by the de- 
fendant.” Black’s Law Dictionary, 
7th Ed., p. 560.? 

In Florida jurisprudence the doc- 
trine “focuses on the plaintiffs ex- 
cusable ignorance of the limitations 
period and on [the] lack of prejudice 
to the defendant.” Machules v. De- 
partment of Administration, 523 So. 
2d 1132, 1133-1134 (Fla. 1988) (cit- 
ing Cocke v. Merrill Lynch & Co., 


by Ross Stafford Burnaman 


Equitable tolling 
has been applied 
to excuse the 
otherwise untimely 
initiation of 
administrative 
proceedings. 


Inc., 817 F.2d 1559, 1561 (11th Cir. 
1987)). In Machules, the court ob- 
served: “Generally, the tolling doc- 
trine has been applied when the 
plaintiff has been misled or lulled 
into inaction, has in some extraor- 
dinary way been prevented from 
asserting his rights, or has timely 
asserted his rights mistakenly in 
the wrong forum.” Jd. at 1134. 


Equitable Tolling in Florida 
Administrative Proceedings 

The genesis of equitable tolling in 
Florida administrative law can be 
traced to Machules v. Department 
of Administration, 502 So. 2d 437 
(Fla. lst DCA 1986), quashed, 523 
So. 2d 1132 (Fla. 1988). 

In 1985, the Department of Insur- 
ance noticed employee Machules’ 
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termination and provided him 21 
days to file a petition for hearing 
with the Administration Commis- 
sion under Fla. Admin. Code R. 
22A-7.10(2). Instead of requesting 
a hearing, Machules initially 
sought relief through his union’s 
grievance procedure before the De- 
partment of Insurance. 

After the Department of Insur- 
ance rejected the grievance as in- 
appropriate, Machules’ union re- 
quested the Administration 
Commission to toll the time that 
had been expended on the griev- 
ance. The Administration Commis- 
sion entered an order rejecting the 
union’s request and stating an in- 
tent to enter an order dismissing 
Machules’ petition as untimely. The 
Administration Commission denied 
reconsideration of this order and 
entered a final order dismissing the 
appeal. 

With Judge Zehmer dissenting, 
the district court affirmed the final 
order and certified the following 
question to the Florida Supreme 
Court as one of great public impor- 
tance: 


May the tolling doctrine espoused in 
federal administrative law decisions be 
applied to toll the time for seeking re- 
view with the Department of Adminis- 
tration without being in conflict with 
the decision in Hadley v. Department of 
Administration, 411 So. 2d 184 (Fla. 
1982), and other decisions upholding the 
validity of the presumption of abandon- 
ment and 20 day time requirement in 
rule 22A-7.10(2)? 


Machules v. Department of Admin- 
istration, 502 So. 2d 437, 440 (Fla. 
1st DCA 1986). 

The Florida Supreme Court an- 
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swered the certified question in the 
affirmative, referring favorably to 
Judge Zehmer’s dissent, and 
quashed the decision of the district 
court. Machules v. Department of 
Administration, 523 So. 2d 1132 
(Fla. 1988) (hereinafter Machules). 

The court crafted Florida’s doc- 
trine of equitable tolling out of the 
whole cloth of federal jurisprudence. 
Id. at 1134. The court concluded that 
“equity requires relief from the 
twenty-one day appeal period in this 
case... .” Id. at 1137. 


Post-Machules Equitable 
Tolling Decisions 

In Stewart v. Department of Cor- 
rections, 561 So. 2d 15 (Fla. 4th DCA 
1990), the court reversed a Public 
Employees Relations Commission 
(PERC) order dismissing an 
employee’s appeal of his termination 
that was filed by his attorney one 
day late. The court, citing Machules, 
stated that neither party alleged 
that the late filing caused the 
agency prejudice and that “reason- 
ably prudent regard for appellant’s 
rights dictates that the doctrine. . . 
be applied.” Jd. at 16. 

In Castillo v. Department of 
Admin., Div. of Retirement, 593 So. 
2d 1116 (Fla. 2d DCA 1992), the 
court reversed an order that had dis- 
missed as untimely a petition for 
hearing. The petitioner’s attorney 
provided an affidavit stating that an 
agency employee verbally informed 
him that the petition only needed to 
be mailed within 21 days, not filed. 
The court cited Machules and re- 
manded the matter for equitable 
considerations related to the “not ju- 
risdictional” 21-day period for chal- 
lenging agency action. Jd. at 1117. 

In Environmental Resource Asso- 
ciates of Florida, Inc. v. State, Dept. 
of General Services, 624 So. 2d 330 
(Fla. lst DCA 1993), the court de- 
clined to reverse a final order deny- 
ing a hearing. The court held that 
the circumstances did not meet the 
Machules criteria for equitable toll- 
ing of the late-filed petition chal- 
lenging a contract termination. The 
petition was mailed on the 21st day, 
but not received by the agency until 
four days later. 


Judge Ervin wrote an opinion con- 
curring in result only favoring ap- 
plication of the “clear point of entry” 
jurisprudence first articulated in 
Capeletti Brothers v. Department of 
Transportation, 362 So. 2d 346, 348 
(Fla. lst DCA 1978), cert. denied, 
368 So. 2d 1374 (Fla. 1979), and the 
plain meaning of the term “filed” as 
contrasted with “served.” 

Judge Zehmer dissented, stating 
that the 21-day period was not ju- 
risdictional and that only a rebut- 
table presumption of waiver was 
created by the failure to timely file 
a petition. He stated that the doc- 
trine of equitable tolling was 
clearly applicable and did not find 
any basis to distinguish Stewart v. 
Department of Corrections, 561 So. 
2d 15 (Fla. 4th DCA 1990), from 
the case. He disputed whether the 
majority’s “rigid adherence to pro- 
cedure accomplishes justice in this 
case... .” Environmental Resource 
Associates of Florida, Inc., 624 So. 
2d at 332-333. 

In Abusalameh v. Department of 
Business Regulation, 627 So. 2d 560 
(Fla. 4th DCA 1993), the court re- 
versed and remanded a final order 
revoking an alcoholic beverage li- 
cense. The court applied equitable 
tolling citing confusion regarding 
scheduling of a hearing. The 
licensee’s counsel received an order 
to show cause and invitation to an 
informal conference. He responded 


with a letter requesting a continu- 
ance, followed by telephonic confir- 
mation that the conference had been 
canceled. Three months later and 
without further proceedings, the fi- 
nal order was entered. 

In Phillip v. University of Florida, 
680 So. 2d 508 (Fla. Ist DCA 1996), 
the court set aside and remanded a 
final order that denied a petition for 
hearing on Phillip’s employment ter- 
mination. The former employee sub- 
mitted an affidavit that alleged facts 
to excuse the untimely petition. The 
court cited Machules as a basis to 
remand the matter for an eviden- 
tiary hearing to determine whether 
the petitioner’s untimely filing 
should be excused. 

In Vantage Healthcare Corp. v. 
Agency for Health Care Admin., 687 
So. 2d 306 (Fla. lst DCA 1997), the 
court rejected an expansion of the 
equitable tolling doctrine to the cer- 
tificate of need application process. 
The agency had considered notices 
of intent received one-day late, but 
which had been timely furnished to 
Airborne Express for overnight de- 
livery. The court distinguished the 
application process from quasi-judi- 
cial proceedings in which equitable 
tolling had been applied and further 
noted that the agency’s rules pre- 
cluded an exercise of equitable dis- 
cretion to allow late-filed letters of 
intent. Jd. at 308. 

In Haynes v. Public Employees 


Your honor, my client needs more time in order 
to get out of town and assume a new identity. 
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Relations Com’n, 694 So. 2d 821 
(Fla. 4th DCA 1997), the court de- 
termined that PERC should conduct 
a hearing to determine if facts ex- 
isted to warrant application of eq- 
uitable tolling. A state employee 
appealed his termination to PERC, 
but withdrew his appeal to pursue 
a union grievance instead. PERC 
entered a final order dismissing the 
appeal that provided a notice of 
rights to reconsideration or appeal. 
Well after the reconsideration dead- 
line, Haynes asked PERC to reopen 
the matter, stating that he had been 
misled by a union representative 
into dropping his appeal. 


1996 Administrative 
Procedure Act 

On October 1, 1996, substantial 
revisions to the Administrative Pro- 
cedure Act (APA) became effective. 
1996 Fla. Laws ch. 159 (1996). The 
APA is the foundation for formal citi- 
zen participation in agency 
decisionmaking that affects specific 
persons (e.g., decisions which affect 
substantial interests, declaratory 
statements, waivers, variances, 
agency investigations), as well as 
agency action that affects the pub- 
lic generally (e.g., rulemaking). The 
APA also provides the foundation for 
judicial review of agency action (or 
inaction). F.S. §120.68 (1999). 

In Life Care Centers v. Sawgrass 
Care Center, 683 So. 2d 609 (Fla. 1st 
DCA 1996), the court addressed 
whether the APA amendments ap- 
plied to pending administrative pro- 
ceedings. Specifically at issue was 
the requirement of the Division of 
Administrative Hearings to issue a 
recommended order that ruled indi- 
vidually on each proposed finding of 
fact. F.S. §120.59(2) (1995). The re- 
peal of F.S. §120.59(2) eliminated 
that requirement, and the court ap- 
plied the revised statute to the pend- 
ing proceeding. Id. at 612-614. 

The court stated that it would 
have preferred for the legislature to 
have retained §120.59(2) in order to 
facilitate judicial review, but recog- 
nized the legislature’s power to regu- 
late administrative procedure. Id. at 
614. “Procedure within administra- 
tive agencies is subject to statutory 


Mathis v. Florida 
Dept. of Corrections 
presents an 
interesting 
juxtaposition of 
statutory constraints 
on agency discretion 
and equitable tolling. 


regulation.” Id. at 612 (citing Gator 
Freightways, Inc. v. Mayo, 328 So. 
2d 444, 446 (Fla. 1976)). 

Two aspects of the revised APA 
merit special consideration with re- 
spect to the doctrine of equitable toll- 
ing. Most notably, F.S. §120.569(2)(c) 
(1999) provides in relevant part: “A 
petition shall be dismissed if it is not 
in substantial compliance with these 
requirements [items required by the 
uniform rules adopted pursuant to 
Section 120.54(5)(b)4] or it has been 
untimely filed.” (emphasis supplied) 

This requirement is in contrast 
with the former F.S. §120.57 (1995), 
which contained no provision man- 
dating that an untimely petition 
result in dismissal of the proceed- 
ing. No other provision in the former 
act mandated dismissal of untimely 
petitions, either. 

The revised APA also mandates 
uniformity in agency procedures. 
The Administration Commission 
was directed to adopt uniform rules 
of procedure. F.S. §120.54(5) (1999). 
“On filing with the department lof 
State], the uniform rules shall be the 
rules of procedure for each agency 
subject to this chapter unless the 
Administration Commission grants 
an exception ... .” Among the uni- 
form rule requirements were “uni- 
form rules for the filing of petitions 
for administrative hearings pursu- 
ant to s.120.569 or 120.57.” FS. 
§120.54(5)(b)4 (1999). 
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Uniform Rules of Procedure 

The Administration Commission 
adopted Fla. Admin. Code ch. 28-106 
as the uniform rules governing 
“Decisions Determining Substantial 
Interests.” Fla. Admin. Code R. 28- 
106.111, “Point of Entry into Proceed- 
ings and Mediation” provides in part: 
(2) Unless otherwise provided by law, 
persons seeking a hearing on an agency 
decision which does or may determine 
their substantial interests shall file a 
petition for hearing with the agency 
within 21 days of receipt of written no- 
tice of the decision. 

* * * 


(4) Any person who receives written no- 
tice of an agency decision and who fails 
to file a written request for a hearing 
within 21 days waives the right to re- 
quest a hearing on such matters. 


Application Since Adoption 
of the Uniform Rules 

Notwithstanding the plain lan- 
guage of F.S. §120.569(1)(c) and Fla. 
Admin. Code R. 28-106.111 (4), the 
doctrine of equitable tolling has 
been applied to excuse untimely pe- 
titions for hearing. 

In Avante, Inc. v. Agency for 
Health Care Admin., 722 So. 2d 965 
(Fla. lst DCA 1998), the court re- 
versed a final order that dismissed 
an untimely petition. The court re- 
manded the matter for an eviden- 
tiary hearing “on whether equitable 
tolling operates to excuse the late 
filing of the petition,” citing 
Machules v. Dep’t of Admin., 523 So. 
2d 1132 (Fla. 1988), and Unimed 
Laboratory, Inc. v. Agency for Health 
Care Admin., 715 So. 2d 1036 (Fla. 
3d DCA 1998).° Moreover, the court 
stated that a hearing must be pro- 
vided if the facts demonstrated eq- 
uitable tolling, citing F.S. 
§120.68(7)(a) (1997) and the two 
cases noted above. 

Mathis v. Florida Department of 
Corrections, 726 So. 2d 389 (Fla. 1st 
DCA 1999), presents an interesting 
juxtaposition of statutory con- 
straints on agency discretion and 
equitable tolling. An employee peti- 
tioned PERC to issue a computation 
of back pay. PERC denied the peti- 
tion solely because it was filed after 
the deadline established in an ear- 
lier order. The court reversed and 
remanded the matter to PERC, cit- 


ing the lack of statutory or rule au- 
thority for PERC’s action. 

The court noted that Mathis did 
not fail to respond to an order to 
show cause or fail to act within a 
time prescribed by statute or rule. 
Id. at 391. The court contrasted eq- 
uitable tolling cases with “clear 
point of entry” cases, placing par- 
ticular emphasis on the fact that 
“Mr. Mathis sought closure, not a 
point of entry.” Jd. at 392. In a foot- 
note to that quote, the court observed: 
Time limits for initiating administrative 
adjudicatory proceedings are strictly 
observed in order to give what would 
otherwise be tentative or “free form” 
administrative decisions finality. [cita- 
tions omitted]. These considerations do 
not come into play here, however, where 
an administrative adjudicatory proceed- 
ing had already begun. 


Id. at footnote 7. 

In Perdue v. TJ Palm Associates, 
Ltd., 24 Fla. L. Weekly D1399 (Fla. 
4th DCA June 16, 1999), the court 
refused to overturn a final order that 
was issued based upon an adminis- 
trative law judge’s recommended 
order of dismissal. The order con- 
tained findings of fact and conclu- 
sions of law that rejected a claim of 
equitable tolling. The court found 
that competent, substantial evi- 
dence supported the pertinent find- 
ings and affirmed the final order. 


Conclusion 

Despite the legislature’s exercise 
of its sole power to establish agency 
procedures and clear expressions 
from both the legislature and the 
Administration Commission that 
untimely petitions for hearing 
should not be considered, judicial 
application of equitable principles 


Ross Stafford Burnaman is an 
attorney with the Florida Department of 
Community Affairs. He received a B.A. 
in political science / environmental stud- 
ies from New College, and a J.D. from 
Florida State University. He has repre- 
sented a variety of state agencies and 
other clients in administrative proceed- 
ings. Shaw Stiller’s editorial assistance 
is gratefully acknowledged. 

This column is submitted on behalf 
of the Administrative Law Section, Dan 
R. Stengle, chair, and Robert C. Downie 
II, editor. 


may result in opportunities to chal- 
lenge agency action. Equitable toll- 
ing may excuse an untimely peti- 
tion. Undoubtedly, equity has other 
administrative law manifestations 
that deserve consideration under 
the revised Administrative Proce- 
dure Act. Q 


1 Equitable tolling is considered in rec- 
ommended orders and final orders also. 
E.g., Worldwide Investment Group, Inc. 
v. State, Department of Environmental 
Protection, 20 F.A.L.R. 3965-A (Fla. 
Dept. of Envir. Protection 1998); Hall v. 


Boeing Aerospace Operation, 20 F.A.L.R. 
2594-A (Fla. Comm. on Human Rela- 
tions 1997); C.P.M. v. Department of 
Children & Families, 19 F.A.L.R. 3304- 
A (Fla. Dept. Children & Families 1997). 

? This definition differs substantially 
from the usage in Armbrister v. Roland 
Inter. Corp., 667 F. Supp. 802, 810 (M.D. 
Fla. 1987). 

3 Actually, Uimed Laboratory, Inc. v. 
Agency for Health Care Admin., 715 So. 
2d 1036 (Fla. 3d D.C.A. 1998), involved 
a remand of a final order dismissing a 
petition for an evidentiary hearing to 
consider whether a factual basis for “ex- 
cusable neglect” existed to excuse the 
late filing. 
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Spotlight on Local Bar Associations 


ebruary marks the 103rd 
anniversary of The Jack- 
onville Bar Association and 
President Christopher 
Hazelip plans to celebrate its second 
century with a Millennium Ball. The 
JBA is the second oldest bar asso- 
ciation in Florida, with the 
Hillsborough County Bar preceding 
it by one year. 

No one knows why founding Presi- 
dent Duncan U. Fletcher called the 
first meeting of 16 attorneys to or- 
der in an 1897 circuit courtroom. A 
1901 fire that destroyed 146 blocks 
burned the records of much of their 
original business. But, having 
grown to 1,700 members strong, 
Jacksonville attorneys are looking 
at the association’s past to better 
their legal community. The recent 
debut of a mentoring program is 
reminiscent of days when attorneys 
went through an apprenticeship- 
type training, paring younger law- 
yers with more experienced lawyers. 
This organized effort by JBA lead- 
ership to personally support and 
counsel is the culmination of an ini- 
tiative designed to proactively pro- 
mote professionalism. Hazelip cred- 
its Donald R. Moran, Chief Judge of 
the Fourth Judicial Circuit, with 
helping the program get off to a run- 
ning start. 

“Judge Moran sent letters to law- 
yers promoting the mentor program 
and has continued to update the 
Jacksonville area attorneys on the 
progress of their professionalism ef- 
fort,” said Hazelip of the program 
which won The Florida Bar’s 1999 
Professionalism Award. 

The second part of the JBA pro- 
fessionalism initiative is the Profes- 
sionalism Review Committee which 
addresses complaints regarding a 
lack of professionalism or civility by 
lawyers practicing in the Fourth Ju- 
dicial Circuit. This committee was 
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Waltzing into the Millennium: 
The Jacksonville Bar Association 


also assisted by Chief Judge Moran, 
who issued an administrative order 
which formally implemented the 
Hillsborough County Standards of 
Professional Courtesy and endorses 
The Florida Bar Trial Lawyers 
Section’s Guidelines for Professional 
Conduct. Serious about compliance, 
the JBA’s annual judicial poll added 
a category as to whether a particu- 
lar judge enforces those guidelines. 

How does the system work? Any 
conduct complaints filed with The 
Jacksonville Bar offices are for- 
warded to a member of the Profes- 
sional Review Committee on a ro- 
tating basis. Three attorneys of the 
five-member committee, each repre- 
senting a different sector of the law, 
are convened to review the com- 
plaint. This review committee then 
determines the manner in which to 
resolve the complaint so that the at- 
torney becomes familiar with “ac- 
ceptable professional conduct and 
practice.” 

When Jacksonville’s area legal 
aid office became financially 
strapped, it also looked to history 
and turned to the association from 
which the legal aid office evolved. 
Recalling the spirit of a JBA com- 
mittee that organized local attor- 
neys to provide legal services to vic- 
tims of the depression in 1931, JBA 
members, led by then president 
Marc Mayo, were able to convince 
the Jacksonville City Council to ap- 
propriate funds from the city’s bud- 
get to meet the financial shortfall. 
Florida’s Supreme Court recognized 
the bar with the court’s 1995 Pro 
Bono Service Award for this effort. 

Today, members may join any of 
20 substantive law sections or at- 
tend CLE courses in newly acquired 
conference room space. The JBA of- 
fers members a variety of live CLE 
seminars. Two very successful an- 
nual CLE programs are a family law 


update and a two-day trial advocacy 
retreat. 

The Bulletin, the JBA monthly 
publication, disseminates news of 
interest as well as enlisting support 
for community projects. An active 
young lawyers section coordinates 
14 projects a year, according to YLD 
Chair Alan Pickert. Among these are 
the Law School for Laymen (during 
Law Week); Teen Court (a peer cen- 
sure program for juveniles through 
the state attorney’s office); and Holi- 
days in January (a gift program for 
200 foster children). The JBA also 
coordinates the delivery of gift items 
to Jacksonville’s elderly population 
through a holiday project in associa- 
tion with Meals on Wheels and spon- 
sors a Law and the Disabled Con- 
ference, a citywide seminar for those 
with physical and/or mental dis- 
abilities, their families, providers, 
and members of the media. 

Monthly membership luncheons 
are covered in the $125 annual 
membership dues, says Executive 
Director Diane Gill. Gill oversees an 
office which employs two other full- 
time staff members and operates a 
lawyer referral service with three 
additional part-time employees. 

The association clearly faces a 
bright future built on a long-stand- 
ing tradition of professionalism and 
service. When Chris Hazelip steps 
on the dance floor this month at the 
Millennium Ball, hopefully he will 
ask members to join him in a little 
waltz to commemorate the past. 
Maybe they'll even play some Hun- 
garian gypsy music in tribute to the 
band that played at the association’s 
first banquet on a February night 
in the splendor of the Windsor Ho- 
tel ballroom. O 


Pat Stephens is voluntary bar liai- 
son in the Bar’s Public Information and 
Bar Services Department. 
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Help your client to hold out for a better 
settlement. Toll Free: 1-877-718-3195, 
Miami 1-305-740-7900. 
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ral Service. 1-800-733-5342. You can call 


Lawyer Services 


@ Save 50% on law books. Call National 
Law Resource. America’s largest law book 
dealer. All sets guaranteed excellent and 
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Forensic Footwear/Tire 
Examiner & Document 
Examiner 
@ William J. Bodziak, M.S.F.S; retired 
FBI examiner; fully certified, over 27 years 


experience; Jacksonville, FL 904-287- 
8860. 


Handwriting 


@ Forensic Document Examiner/ Hand- 
writing Expert: Don Quinn, 4040 Wood- 
cock Drive, Suite 147, Jacksonville, FL 
32207, (904) 399-3300. Thirty years ex- 
perience in Federal and State Crime Labo- 
ratories. Qualified in Federal and State 
courts. Retired FDLE Document Exam- 
iner. 


MEDICAL 
EXPERTS 


WITH OUTSTANDING SUCCESS 


Our in-house, board-certified MDs 
review medical records and match 
experts to meritorious cases 

from our panel of thousands 

of carefully pre-screened 
specialists in your region. 


(MORE THAN JUST A REFERRAL SERVICE— 


CALL 1-800-275-8903 


Visit our website— www.amfs.com 


& Certified Forensic Document Exam- 
iner, Thomas Vastrick, 225 S. Swoope 
#109, Maitland, FL 32751 (800) 544-0004. 
Formerly with U.S. Postal Inspection Ser- 
vice Crime Lab. Over 20 yrs. Experience. 
ABFDE Certified (former Board Director). 
Court qualified throughout southeast. 


Medical 


@ Physicians For Quality : Credible 
medical experts. Since 1986. We have 
Florida physicians who have agreed to 
review your malpractice case, and if it 
has merit, testify for you. Plantiff or De- 
fense. 1-800-284-3627. Visit us at 
www.physiciansforquality.com. 
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- Thaddeus Furlong, Esq., Furlong & Luchs, Fairfax, Virginia 
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Day Money Back Guarantee. 
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Best Case Solutions, Inc., PO. Box 32, Evanston, IL 60204 
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American Medical Forensic Specialists, inc. 


Lawyer Services 


ANTIQUE SILVER 
MILLENNIUMANTIQUES, INC. 


President Harry Perovetz 
World Renowned Antique Silver Specialist from London, England has moved to 
Orlando, Florida. Up to date appraisals offered. Valuations for insurance, probate 
and resale. Will also purchase fine pieces. 
Tel: 407-628-1214 


Real Estate Law 


@ James L. Mack, Board Certified Real 
Estate Lawyer with 49 years practice 
exclusively in Florida real estate law, 
AV rated, available to act as consult- 
ant or expert witness in real property. 
20185 East Country Club Drive, #607, 
Miami 33180, (305) 933-2266, fax 
(305) 682-1533, e-mail: 
jlmacklaw@ aol.com. 


@ Robert H. Sheinberg, D.P.M., Board 
Certified Foot and ankle surgeon, Special- 
izing in complex injuries to the foot, ankle, 
and lower leg including, calcaneal frac- 
tures, open and closed fractures crush 
injuries dislocation, ruptured tendons and 
ligament amputations nerve injuries bone 
and soft tissue infection, workers comp 
MVA, LOP, EXPERT WITNESS, Offices 
in weston, pembroke pines, plantation and 
tamarac, (954) 389-5900 


PROCESS, INC. 


Cuar_es R. JR. 
PRIVATE INVESTIGATORS 
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P.O. Box 720426 
Orlando, FL 32872-0426 
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Legal Nurse Consultant On Staff 
Certified & Appointed Process Server: 


RENEE R. HALE 


Phone (407)275-6969 * Fax (407)275-9171 


FL Agency #A8500404 


DENTAL MALPRACTICE 
¢ Plaintiff or Defense 

¢ Case Merit, Causation, Liability 
¢ Trial Preparation and Strategy 
¢ Expert Testimony 


INITIAL CONSULTATION OFFERED 
WITHOUT CHARGE 


1-877-OPN-WIDE 
(toll free) 676-9433 


Mark C. McCauley, D.M.D. | 


m@ Former U.S. Secret Service Agent with 
extensive experience in Security of Build- 
ings, Airports, Shopping Centers, Parking 
Lots, Bars and Restaurants. Case review 
and trial testimony from Howard B. Wood 


305-235-0321 or 850-906-0516. 


Mismanag 


@ Stockbroker Fraud / Mismanagement. 
Call us to talk over remedies available to 
your clients who have securities account 
losses. Referral or co-counsel; expert wit- 
ness affiliations. David McGee, Beggs & 
Lane, Pensacola, (850) 432-2451. 


Structured Settlements/ 
Lotteries 


@ Top dollar paid for insurance settle- 
ments and lottery winnings. Do you have 
High Net Worth Elder Clients? We purchase 
large life insurance policies from seniors. 
Heartland Capital Funding, Inc., 
www.heartland lumpsum.com. (800)897- 
9825. 


OUTOFSTATE _ 


@ Was your client injured or arrested 
in Las Vegas? Call Craig P. Kenny & As- 
sociates. A law firm committed to the cli- 
ent, practices primarily in the areas of 
Personal Injury, Workers Compensation, 
Medical Malpractice and Criminal De- 
fense. Experienced Trial Attorneys. Call 
Craig toll free 1-888-275-3369 or 
CPKnASSOCS @aol.com. 


@ North Carolina Attorney for Real Es- 
tate Transactions and Refinances/Wills, 
Trusts & Estates Corporations, LLC’s and 
Partnerships. Also lincensed in Florida. 
Call Toll Free (888) 267-1888. Law Offices 
of Richard J. Maita, P.A. 68 Grove Street, 
Asheville, NC 28801. Fax (828) 236-1887 
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